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President’s Message

By: Kenneth F. Werts
Craig & Craig
Mt. Vernon

What an incredible year this
past year has been for the IDC.
Please join me in thanking last
year’s IDC President, Rick
Hammond, and our Executive Di-
rector, Sandra Wulf, for a job well
done. Accomplishments of the orga-
nization during Rick’s term included
the most comprehensive review and
revision of our bylaws since the

founding of the IDC, the addition of the “View from the
Bench” column to the IDC Quarterly, and an increase in our
membership. Rick led us to a partnership with the Minnesota
Lawyers Mutual Insurance Company, which now offers mal-
practice insurance specifically tailored to the needs of our
membership, and to a co-sponsorship with the Illinois Insur-
ance Association of the well-attended Claims and Defense
Tactics Symposium held over two days in Oak Brook, Illi-
nois. During the past year, the IDC offered for the first time
CLE through our website, and hosted the Lincoln Presiden-
tial Exhibit at the DRI Annual Meeting held in Chicago. In
keeping with our commitment to diversity, we attended the
2009 Unity Dinner held in Chicago. The IDC also formed a
committee to review and provide comment to the Supreme
Court Committee on Illinois Evidence regarding the proposed
new Rules of Evidence.

Sandra, as always, was the steady hand ever present in
all these accomplishments. During the annual meeting of the
Illinois Society of Association Executives, she was recog-
nized by her peers with the 2009 Distinguished Member
Award.

During Rick’s term in office, a commitment was made
to reach out to other bar organizations in the state when our
interests were aligned and specifically to work jointly in ad-
vancing programs with these groups. Rick mentioned in his
initial President’s Message the success of the first ever
roundtable held at the commencement of his term on June

12, 2009. The roundtable was attended by 14 past presidents
of the IDC who shared the challenges they faced during their
year as president, as well as their vision for the future of the
IDC. One such vision put forth by Gordon Broom was to
have a judicial symposium where an open and balanced dis-
cussion of how judges are selected for office in the State of
Illinois would be conducted. How prescient was this vision.
Today there is a growing interest not only in Illinois, but also
across the country on the topic of judicial selection.

[P]lans are being made for the IDC to
partner with bar organizations from
across the state in the coming year to
co-sponsor a judicial symposium
where the topic of judicial selection is
openly and fully discussed from all
points of view.

A core value of the IDC and the core value listed first in
our Statement of Core Values is that the “IDC will promote
and support a fair, unbiased and independent judiciary.” To
advance this core value, and in continuation of Rick’s out-
reach effort to sister bar organizations on issues of common
concern, plans are being made for the IDC to partner with
bar organizations from across the state in the coming year to
co-sponsor a judicial symposium where the topic of judicial
selection is openly and fully discussed from all points of view.
Plans are being made for a Spring Seminar in 2011, perhaps
again in Oak Brook, with the Illinois Insurance Association
as the co-sponsor. I plan to continue the “View from the
Bench” column in the IDC Quarterly and expand the same to
include views from the appellate bench as well. But for the
support, hard work, and wisdom of my fellow officers, di-
rectors, and volunteers, I would not have the confidence I do
that in the coming year the IDC can continue to be relevant
in the professional lives of our members and continue to be
the voice of the defense bar in the State of Illinois.
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Editor’s Note

By: Adnan Arain
Aon
Chicago

It is with a great deal of enthu-
siasm that I begin my tenure as Edi-
tor in Chief of the IDC Quarterly.
This issue of the Quarterly ad-
dresses a handful of prominent top-
ics for Illinois, from the overturn-
ing of statutory caps on medical
malpractice damages, to the trend of
lawsuits arising from wrongful con-
victions, to recent employment rul-

ings regarding African-American firefighters in Chicago.
As anticipated, the plaintiff’s bar successfully challenged

tort reform in Illinois. In the wake of the recent Illinois Su-
preme Court decision addressing this issue, Dede Zupanci’s
Medical Liability column addresses which version of the 5/
2-622 Healing Art Malpractice affidavit applies.1 In her dis-
cussion, she provides a historical review of the various itera-
tions and the laws underpinning this important affidavit.

The wrongful conviction phenomenon has risen to promi-
nence within the last 15 years, and nowhere more so than in
Illinois. Not only did a number of overturned convictions
cause Governor George Ryan to implement a death penalty
moratorium before leaving office;2 the conviction of retired
Police Commander Jon Burge (on charges of obstruction of
justice and perjury, related to allegations of impropriety and
torture)3 reminds us that the prospect of wrongful conviction
claims remains. The Monograph explores the trend of wrong-
ful conviction claims from the point of view of the immuni-
ties available to the officers and prosecutors involved in the
convictions.

The Employment Law column examines the statute
of limitations where the action complained of perpetuates
an employment practice that originates from an earlier un-
lawful action. The column explores a recent United States
Supreme Court case regarding the disparate impact of a
written examination upon African-American firefighters
and the ensuing litigation, a situation going back approxi-

mately 15 years.4

For a further sampling of the variety of interesting offer-
ings, one can reference the Commercial Law, Product Li-
ability and Insurance Law columns. The Commercial Law
column examines an appellate court ruling on restrictive cov-
enants. The Product Liability column explores whether and
to what extent a plaintiff’s expert’s affidavit can create ques-
tions of material fact in a product liability case, even where
the expert has not examined the evidence. The Insurance Law
column delves into uninsured and underinsured motorist laws
in Illinois.

(Continued on next page)

This issue of the Quarterly addresses
a handful of prominent topics for
Illinois, from the overturning of
statutory caps on medical malpractice
damages, to the trend of lawsuits
arising from wrongful convictions, to
recent employment rulings regarding
African-American firefighters in
Chicago.

1 735 ILCS 5/2-622 (1985, 1998).
2 Derek Johnson, No Executions in Illinois Until System is
Repaired, N.Y. Times, May 20, 2000, http://www.nytimes.
com/2000/05/21/us/no-executions-in-illinois-until-system-is-
repaired.html.
3 Former Chicago Police Commander Convicted of Perjury,
Obstruction of Justice Related to Torture of Suspects, PR
Newswire, June 28, 2010, available at Findlaw, http://news.
findlaw.com/prnewswire/20100628/28jun20101905.html.
4 Court: Black Firefighter Lawsuit Can Go Ahead,
CBS2Chicago.com, May 24, 2010 12:55 pm US/Central,
http://cbs2chicago.com/local/african.american.firefighter.
2.1711693.html.
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Brad Elward’s Appellate Practice column addresses in-
terlocutory appeals from a jurisdictional standpoint. Specifi-
cally, the column explores recent rulings regarding Illinois
Supreme Court Rule 307. In discussing the topic, the article
touches upon the classic confrontation of letter of the law
versus the spirit of the law in questioning whether Rule 307
was followed in a particular case.

The Monograph dovetails nicely with this issue’s Civil
Rights Update column addressing appellate jurisdiction over
the specific issue of interlocutory appeals after the denial of
qualified immunity defense.

In the Civil Practice and Procedure column, Edward
Grassé and Michael T. Peterson explicate counterclaims for
setoff after trial. They discuss a ruling from the Illinois Su-
preme Court in which the court clarifies its own prior ruling
on the matter. And Willis Tribler raises the specter of law
firm attorneys who attempt to conduct surreptitious referral
business on the side in his signature column, The Defense
Philosophy.

On behalf of the Editorial Board, we strongly encourage
all members to submit articles for the Quarterly. If you would
like to write or suggest an article, please contact the Execu-
tive Editor, who is in charge of coordinating the topics ad-
dressed in the Quarterly. The Executive Editor is Sarah
Condon, and she can be reached at Sarah.Condon@cna.com.
You may also contact me at Adnan.Arain@aon.com. As a
reminder, writing for the Quarterly is an excellent way to
earn CLE credit, as well.

Appellate Practice Corner

By: Brad A. Elward
Heyl, Royster, Voelker & Allen
Peoria

About the Author

Brad A. Elward is a partner in the Peoria office of Heyl,
Royster, Voelker & Allen. He practices in the area of appel-
late law, with a sub-concentration in workers’ compensa-
tion appeals and asbestos-related appeals. He received his
undergraduate degree from the University of Illinois,
Champaign-Urbana, in 1986 and his law degree from South-
ern Illinois University School of Law in 1989. Mr. Elward
is a member of the Illinois Appellate Lawyers Association,
the Illinois State, Peoria County, and American Bar Asso-
ciations, and a member of the ISBA Workers’ Compensation Section Counsel.

Examining Jurisdictional
Issues Early

Appellate jurisdiction is always at the forefront of the
collective mind of the court and should be equally paramount
to the appellate practitioner. This observation is noted in many
appellate court decisions, which state that “[b]efore consid-
ering the appeal on its merits, it is our duty first to determine
that the appeal has been properly taken so as to invoke our
jurisdiction.” Artoe v. Illinois Bell Telephone Co., 26 Ill. App.
3d 483, 484, 325 N.E.2d 698 (1st Dist. 1975). Jurisdictional
concerns can take many forms, ranging from the lack of a
final and appealable underlying order to lack of timeliness
or the failure to perfect filing procedures.

Three decisions over the past year have addressed ap-
pellate jurisdiction involving appeals filed under Supreme
Court Rule 307. Rule 307 applies to interlocutory orders
“granting, modifying, refusing, dissolving, or refusing to dis-
solve or modify an injunction.” 188 Ill. 2d R. 307(a)(1). In
Gardner v. Mullins, 234 Ill. 2d 503, 917 N.E.2d 443 (2009),
Carolyn Gardner, the putative candidate for county board filed
a petition for writ of mandamus seeking to require the county
clerk to place her name on the ballot. Gardner had alleged
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(Continued on next page)

that an election was required because the previous office-
holder had died and, at the time of vacancy, more than 28
months remained in the term of the prior officeholder’s re-
placement, Theodore Biondo (an interim officer holder). The
circuit court issued the writ and denied the replacement’s
motion for a temporary restraining order to prevent the elec-
tion from being held.

The replacement officeholder appealed the denial of the
restraining order under Rule 307 and the appellate court re-
versed. On appeal to the Illinois Supreme Court, the candi-
date Gardner contended that the appellate court lacked juris-
diction based on Rule 307 because, according to Gardner,
the appeal was not interlocutory. “She notes that the trial court
had entered a final judgment in the case prior to Biondo’s
requesting a restraining order.” Gardner, 234 Ill. 2d 503, 509.
Biondo countered by arguing that he had filed a motion to
reconsider at the same time he filed his request for restrain-
ing order and that both motions were denied in the same or-
der. Biondo further contended that his Rule 307 appeal was
allowed because the motion for restraining order was filed
before the motion to reconsider was denied.

The Illinois Supreme Court disagreed and found that Rule
307 was not implicated. “In the present case, Biondo filed a
motion for a temporary restraining order after final judgment
on the case had been entered. Contrary to Biondo’s argu-
ment, the filing of a motion to reconsider has no effect on the
finality of an otherwise final judgment.” Gardner, 234 Ill. 2d
503, 510. The Court concluded that, “[b]ecause final judg-
ment had been entered, Biondo’s appeal under Rule 307 was
inappropriate as it was not interlocutory in nature.”

 Despite these findings, the Illinois Supreme Court ruled
that Biondo’s pursuit of the appeal under the wrong rule did
not divest the appellate court of jurisdiction. Because the
appeal was from a final judgment, it would have been proper
if brought pursuant to Rule 301 as an appeal of right. Biondo’s
error was not deemed sufficient to divest the court of juris-
diction where the court otherwise had jurisdiction under a
different Rule. The Court commented that “instead of filing
for a temporary restraining order, Biondo could have prop-
erly moved to stay the circuit court’s judgment pending ap-
peal pursuant to Rule 305.” Gardner, 234 Ill. 2d 503, 510.

In Illinois Concrete–I.C.I., Inc. v. Storefitters, Inc., 397
Ill. App. 3d 798, 922 N.E.2d 542 (2nd Dist. 2010), the appel-
late court addressed the proper scope of an interlocutory ap-
peal filed under Rule 307, but focused on the extent of its
power of review. Rule 307(a)(1) interlocutory appeals are
generally limited to review of a purported interlocutory or-
der. In that case, the defendants appealed the denial of a
motion to compel arbitration as well as the denial of their

motion to dismiss three counts of the plaintiff’s complaint
(based on a failure to attach copies of the underlying con-
tract and lack of standing to sue). The circuit court denied
the motion to compel arbitration and further denied the mo-
tion to dismiss.

Jurisdictional concerns can take
many forms, ranging from the lack
of a final and appealable underlying
order to lack of timeliness or the
failure to perfect filing procedures.

The defendants sought interlocutory appeal under Rule
307, seeking appellate court review of the arbitration ruling
and the denial of the motion to dismiss. The defendants ar-
gued that the order denying their motion to dismiss fell within
an exception to the limited scope of review under Rule
307(a)(1), citing Alfred Engineering, Inc. v. Illinois Fair Em-
ployment Practices Comm’n, 19 Ill. App. 3d 592, 599-600,
312 N.E.2d 61 (4th Dist. 1961), which provides:

Upon this interlocutory appeal we do not reach the
merits of the case, the single justiciable issue being
whether the trial court properly granted the prelimi-
nary injunctive relief. *** However, upon an inter-
locutory appeal the appellant is permitted to ask this
court to determine not only whether the trial court
had the discretionary right to issue the temporary or
preliminary injunction but also to consider whether
or not the complaint on which the temporary injunc-
tion was issued was proper to sustain such injunc-
tion or to sustain a judgment. Alfred Engineering,
Inc., 19 Ill. App. 3d 592, 599-600.

The appellate court refused to expand the scope of their
review, cautioning that to adopt the defendants’ arguments
would eviscerate the limited scope of Rule 307(a)(1). Illi-
nois law, the decision quoted, is well-settled that Rule 307
“may not be used to determine the merits of [the] case.” Illi-
nois Concrete–I.C.I., Inc., 397 Ill. App. 3d 798, 800. “The
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Appellate Practice Corner (Continued)
propriety of compelling arbitration on the first three counts
is completely independent of the propriety of dismissing the
latter three counts.” Illinois Concrete–I.C.I., Inc., 397 Ill. App.
3d 798, 801. The court proceeded to determine the propriety
of the ruling on the injunctive relief and declined jurisdic-
tion over the ruling on the motion to dismiss.

In a third decision, Santella v. Kolton, 393 Ill. App. 3d
889, 912 N.E.2d 1248 (1st Dist. 2009), the appellate court
considered the jurisdictional footing of various aspects of
the circuit court’s order on appeal. There, a shareholder suit
was filed, individually and derivatively, against other share-
holders and the corporation, seeking declaratory and injunc-
tive relief as well as damages for breach of fiduciary duty
and monetary relief. The circuit court issued an injunction
setting aside various payments made by the corporation to
the defendants, ordering the defendants to payback certain
monies, and issued an order removing the defendants as di-
rectors and replacing them with new directors. The defen-
dants appealed under Rule 307(a)(1).

In addressing the jurisdictional issue, the appellate court
found that only one of the circuit court’s rulings was injunc-
tive – the injunctive order setting aside the commission pay-
ments and ordering restitution. The remaining orders, which
involved the removal of the defendants as officers and direc-
tors and the appointment of replacement directors, were not
injunctive, however, and therefore did not fall within the scope
of Rule 307(a)(1). According to the court, “[n]one of these
actions required defendants to do or refrain from doing ‘a
particular thing” and thus did not fall within our supreme
court’s definition of an injunction.” Santella, 393 Ill. App.
3d 889, 902. An injunction is determined by the substance of
the action under review and has been defined by the Illinois
Supreme Court as a “judicial process, by which a party is
required to do a particular thing, or to refrain from doing a
particular thing, according to the exigency of the writ, the
most common sort of which operate as a restraint upon the
party in the exercise of his real or supposed rights.” In re A
Minor, 127 Ill. 2d 247, 261, 537 N.E.2d 292 (1989). The
court explained that the removal of the officers and direc-
tors, instead of binding each defendant personally, “were
statutory remedies which operate to change the legal status
of the corporate positions occupied by defendants.” Santella,
393 Ill. App. 3d 889, 902.

Along with the above cases, in a recent decision of the
Appellate Court, Workers’ Compensation Commission Di-
vision, the majority upheld the dismissal of an employee’s
appeal for failing to comply with the provisions of section
19(f), which govern appeals from the circuit court in work-

ers’ compensation cases. See 820 ILCS 305/19(f)(1). In
Esquivel v. Workers’ Compensation Comm’n, No. 2-09-
0122WC (2nd Dist., June 3, 2010), the claimant had appealed
the Commission’s decision to the circuit court, but failed to
demonstrate that he had timely exhibited to the clerk docu-
mentation showing proof of payment of the probable cost of
the record on appeal, as required by section 19(f)(1) of the
Workers’ Compensation Act (Act). Section 19(f)(1) requires
the party seeking review to tender a receipt as proof of pay-
ment of the probable cost of the record or an affidavit of his
attorney stating that the same had been paid to the Commis-
sion. 820 ILCS 305/19(f)(1). All other documents required
by section 19(f)(1) were timely filed. The probable cost of
preparing the record is $35.00.

In a split decision, the majority upheld the circuit court’s
order dismissing the appeal for lack of jurisdiction. Accord-
ing to the majority, the record failed to contain any docu-
mentation indicating that the claimant exhibited proof of pay-
ment to the clerk within the statutory 20-day period for filing
his judicial review. “In fact, it was not until … approximately
6½ months after the expiration of the statutory period, that
[the] claimant sought to file an affidavit from his attorney
setting forth that payment of the probable cost of the record
had been made to the Commission.” Esquivel, at *6. Because
of this, the majority found that “the clerk of the circuit court
issued the summons before [the] claimant exhibited docu-
mentation establishing payment of the probable cost of the
record.” The majority further applied a strict compliance stan-
dard for assessing the compliance.

Two justices dissented, arguing that there was some evi-
dence in the record that someone from the clerks’ office had
noted “affidavit” on the file-stamped copy of the request for
summons. The dissent further noted that the Commission had
nevertheless prepared and submitted the transcript by the
designated return date, evincing that a key purpose of the
statute – ensuring timely preparation of the record – had been
met. The majority had rejected this contention, finding it too
speculative.

As these cases point out, a thorough examination of ju-
risdiction is proper in every appeal. Counsel should evaluate
the finality of the underlying order, document and docket all
dates, and make sure that jurisdiction actually exists. That
being said, there are also times when jurisdiction is not clear
and that we prefer to have the appellate court tell us that ju-
risdiction is lacking, rather than have the issue arise later in
the form of a motion to dismiss or contention of waiver.
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Illinois Supreme Court
Modifies its Thornton

Decision

The Illinois Supreme Court’s recent decision in Thornton
v. Garcini, No. 2009 WL 3471065 (Ill. Oct. 29, 2009) (here-
inafter “Thornton I”) created significant confusion among
litigants seeking to preserve their claims for a reduction in
damages pursuant to the Joint Tortfeasor Contribution Act,
740 ILCS 100/2(c). Many took Thornton I as requiring liti-
gants to file counterclaims for setoff, even where there ex-
isted no settlement from which to seek a setoff. In response
to the number of counterclaims filed by defendants seeking
to preserve their rights to setoff, Judge William Maddux, Pre-
siding Judge of the Law Division of the Circuit Court of Cook
County, issued two orders addressing this issue; first, order-
ing that all motions for leave to file counterclaims for setoff
be brought as routine motions, and, second, consolidating all
ripeness challenges to these preemptive counterclaims for
setoff before one judge for determination on the issue. The
Thornton I decision indeed represented a shift in the analysis
of when, and in what form, a claim for a reduction in dam-
ages must be brought by a defendant.

Upon a petition for rehearing by the defendant, the Illi-
nois Supreme Court modified its decision in Thornton v.
Garcini, 2010 WL 1714000 (Ill. April 22, 2010) (hereinafter
“Thornton II”). While the court’s ultimate ruling on the
Thornton defendant’s claim for a reduction in damages re-
mained unchanged, the court’s modified reasoning clarified
what is required of defendants. The modified opinion was
consistent with the prior body of case law which distinguished
claims for setoff and claims for a reduction in damages fol-
lowing a settlement.

By: Edward K. Grassé and Michael T. Peterson
Busse, Busse & Grassé, P.C.
Chicago

Edward K. Grassé is a partner at the law firm of Busse,
Busse & Grassé, P.C. He has practiced in the area of tort
litigation for over 10 years and concentrates his practice in
the defense of personal injury, construction, fire and ex-
plosion and premises liability suits. He is presently the co-
chair of the IDC Civil Practice Committee and is a former
chair of the Civil Practice and Procedure Committee of the
Chicago Bar Association.

About the Authors

Civil Practice and Procedure
The Thornton opinions involve a lawsuit filed by plain-

tiff, Toni Thornton, against Francisco Garcini, M.D., Silver
Cross Hospital, and individual nurses for injuries arising out
of the birth of Thornton’s son, Jason Anthony. Thornton, 2009
WL 3471065, at *2. At the post-trial motion phase of the
first trial, the plaintiff settled with the hospital and nurses for
$175,000 on all claims. Id. The plaintiff’s post-trial motion
against the defendant Garcini was denied, and the plaintiff
appealed. Id. The appellate court reversed and granted a new
trial. Id. At the second trial, the jury found in favor of the
plaintiff on an emotional distress claim and awarded dam-
ages of $700,000. Id. at *3. Defendant filed post-trial mo-
tions seeking, inter alia, a setoff of the settlement paid by the
hospital after the first trial. Id. Defendant’s post-trial motions
were denied, and defendant appealed. Id. at *4. The appel-
late court affirmed. Id. The court in Thornton I affirmed and
held that the defendant had “forfeited his setoff claim by rais-
ing the issue for the first time in his post-trial motion.” Id. at
*10.

The Thornton I court relied upon 735 ILCS 5/2-608 for
guidance in determining if the defendant’s request for setoff,
made for the first time at the post-trial phase of the second
trial was timely. The court observed that a “setoff claim may
be raised as a cross claim in the defendant’s answer” under
section 2-608. Thornton, 2009 WL 3471065, at *9. The court
relied upon MidAmerica Bank, FSB v. Charter One Bank,
FSB, 232 Ill. 2d 560, 905 N.E.2d 839 (2009) and Bartsch v.
Gordon N. Plumb, Inc., 138 Ill. App. 3d 188, 485 N.E.2d
1105 (1st Dist. 1985) in explaining that a claim for setoff un-

Michael T. Peterson is an associate with the law firm Busse,
Busse & Grassé, P.C., where he concentrates his practice
primarily in the areas of personal injury, construction, and
premises liability defense. He is a 2003 graduate of the
University of Illinois at Urbana-Champaign, and a 2006
graduate of DePaul University College of Law. He is a
member of the IDC.
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der 2-608 must be brought in the pleadings.
A brief explanation of the terms used by the court is help-

ful in understanding this issue. A “setoff,” according to
Black’s Law Dictionary, is “a defendant’s counter-demand
against the plaintiff, arising out of a transaction independent
of the plaintiff’s claim.” BLACK’S LAW DICTIONARY 1376 (7th
ed. 1999). Historically, an independent claim that a defen-
dant in an action held against the plaintiff in the same action,
had to be asserted in a separate action. “If A had a cause of
action in debt against B, and B had another cause of action in
debt in equal amount against A, each must bring his action.
One could not be set off against the other. This was changed
by statute in England in 1729.” BLACK’S LAW DICTIONARY 1376
(7th ed. 1999) (citing THE LAW OF PLEADING UNDER THE CODES

OF CIVIL PROCEDURE 250-51 (2nd ed. 1899)). The concept of
allowing counter demands, or cross claims, to be brought in
the same action has changed and grown over time, but is at
the heart of section 2-608 of the Code of Civil Procedure. A
claim for setoff against a plaintiff by a defendant is properly
brought under section 2-608 where it involves an indepen-
dent claim by the defendant that is capable of standing as a
cause of action unto itself. Any judgment owed by the defen-
dant in that case will be set-off against any judgment owed
by the plaintiff.

In contrast, where a plaintiff settles with a person for an
injury, a second tortfeasor has a claim to reduce any judg-
ment against it for the plaintiff’s same injury by the amount
of that settlement or recovery. This situation commonly arises
under the Joint Tortfeasor Contribution Act, 740 ILCS 100/
2(c). Subparagraph (c) states:

When a release or covenant not to sue or not to en-
force judgment is given in good faith to one or more
persons liable in tort arising out of the same injury
or the same wrongful death, it does not discharge
any of the other tortfeasors from liability for the in-
jury or wrongful death unless its terms so provide
but it reduces the recovery on any claim against the
others to the extent of any amount stated in the re-
lease or the covenant, or in the amount of the con-
sideration actually paid for it, whichever is greater.

740 ILCS 100/2(c) (West 2009). The circumstances discussed
in subparagraph (c) above are commonly referred to as a “set-
off,” even though the non-settling tortfeasor is more accu-
rately seeking a reduction in the damages he owes the plain-
tiff by way of a judgment entered against him, rather than

seeking affirmative relief which will set off the damages owed
to the plaintiff. While this distinction may seem to be a simple
one, it was at the heart of the confusion over Thornton I.

The key phrase in the court’s Thornton I opinion is “set-
off claim.” It naturally follows that a litigant asserting an
affirmative claim and seeking setoff under 2-608 would need
a corresponding pleading to allow the plaintiff the opportu-
nity to defend against that claim. Both MidAmerica and
Bartsch, relied upon by the Thornton I court, involved claims
for affirmative relief in seeking setoff’s of the plaintiff’s
claims. The Thornton case does not involve an affirmative
claim for relief as those in MidAmerica and Bartsch, but rather
a simple reduction in damages in the amount of Thornton’s
prior settlement. The issue of a reduction in damages in the
amount of a prior settlement has been previously addressed
by the court.

The appellate court in the case preceding the Illinois
Supreme Court’s Thornton I decision denied the defendant’s
request for a setoff, or reduction in damages, but did so un-
der different grounds than the Illinois Supreme Court in
Thornton I. Thornton, 382 Ill. App. 3d 813, 821, 888 N.E.2d
1217 (3rd Dist. 2008). The court in the appeal preceding
Thornton I, which relied upon Pasquale v. Speed Products
Engineering, 166 Ill. 2d 337, 654 N.E.2d 1365 (1995), de-
nied defendant’s request for a reduction because defendant
“made no showing as to what portion of the $175,000 settle-
ment is allocable to plaintiff’s emotional distress claim.”
Thornton, 382 Ill. App. 3d at 821. The court noted that “the
determination as to which of several claims a settlement award
should be attributed to for the purposes of setoff is a matter
within the sound discretion of the trial court.” Id. at 820. The
court made no mention of the timeliness of defendant’s re-
quest for reduction, nor did it rely upon 2-608.

The Thornton II court recognized the distinction between
a setoff where the defendant is making an affirmative claim
against the plaintiff, and a defendant requesting a reduction
in damages where a “third party has already compensated
the plaintiff for the same injury.” Thornton, 2010 WL 1714000
at *6. The court pointed out that the former setoff involving
an affirmative claim must be raised in the pleadings, where
the request for a reduction in damages “may be raised at any
time.” Id. The court determined that the defendant’s claim
for a reduction in damages was not waived, and proceeded
to address defendant’s claim.

The defendant in Thornton was seeking a reduction in
the plaintiff’s damages in an amount commensurate with the
$175,000 settlement paid to the plaintiff by the hospital and
nurses following the first trial. The Thornton II court deter-
mined that “where, as here, the setoff is in the nature of an
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enforcement action, the Joint Tortfeasor Contribution
Act…controls.” Thornton, 2010 WL 1714000 at *8. Section
2(c) of the Act “ensures that a nonsettling party will not be
required to pay more than its pro rata share of the shared
liability.” Id., quoting, Pasquale, 166 Ill. 2d at 368. “Gener-
ally, a nonsettling party seeking a setoff bears the burden of
proving what portion of a prior settlement was allocated or
attributable to its share of the liability.” Thornton, 2010 WL
1714000 at *8.

The underlying settlement in Thornton released the hos-
pital and nurses from a variety of claims, and was made for
the benefit of Thornton, individually, and as special admin-
istrator of the estate of her deceased son, Jason. Thornton,
2010 WL 1714000 at *8. The judgment against defendant
Garcini on the other hand, was “only for [Thornton’s] indi-
vidual clam of negligent infliction of emotional distress.” Id.
Because there was no allocation of the settlement amount of
$175,000 at the time of the settlement, there was no way for
the court to determine how much, if any, of the settlement
should apply to reduce the damages owed by Garcini. The
court held that the denial of defendant’s request for a setoff
was proper. Id. at *9.

The Illinois Supreme Court’s modified opinion clarifies
the concepts of seeking a setoff and seeking a reduction in
damages by brining it’s Thornton II decision in line with the
prior existing body of case law. Defendants no longer need
to bring counterclaims, and especially preemptive counter-
claims, in order to protect their rights to seek a reduction in
damages for prior monies paid to the plaintiff by third par-
ties. Litigants should be cautioned, however, to take note of
the Thornton II decision and its implicit reminder to the de-
fense bar to ensure that their client’s interests are protected
at the time of a settlement between the plaintiff and a third
party.

Though the Thornton II decision again permits a defen-
dant to make a claim for a reduction in damages at any time
during the proceedings, it may be wiser for litigants to ad-
dress these issues at the time of any settlement. Where mul-
tiple claims and parties are involved, nonsettling defendants
may wish to address the allocation of damages at any hear-
ing for good faith finding and dismissal of the settling party.
Defendants may then wish to file an affirmative defense for
a reduction in damages for the amount of the settlement and/
or allocation that would apply to them. At the very least, de-
fendants must be aware that if an allocation of the settlement
is not apparent on the face of the settlement documents , the
trial court must make the allocation in order for the nonsettling
defendant’s rights to be protected.

Insurance Law

By: Terry A. Fox
SmithAmundsen LLC
Chicago
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Illinois Courts Giveth to
Insurers and Taketh Away:

A Review of Recent
UM/UIM Decisions

While there may be “cutting edge” issues in Illinois that
gain the headlines and attention—such as “target tender” is-
sues—more basic coverage areas still are subject to dispute
and serious litigation. This column discusses recent decisions
affecting UM/UIM coverage in Illinois.  The first is an Illi-
nois Supreme Court decision addressing an insurer’s attempt
to define “insured” differently for purposes of UM coverage
than what the policy (and statute) provided for “insured”
where UM and liability coverage was provided.  The second
case involves UIM coverage and an issue akin to “stacking,”
which was heavily litigated and settled a decade ago. The
final decision addresses what happens in a long-term rela-
tionship between an auto insurer and insured, where a policy
change was made but statutory formalities were not followed.
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UIM Coverage Applies to the Same Class of
Persons as UM Coverage

In Schultz v. Illinois Farmers Insurance Company, 2010
Ill. LEXIS 284 (March 18, 2010), the Illinois Supreme Court
decided that “users” of automobiles in Illinois include pas-
sengers. The Schultz decision involved consolidated appeals
from declaratory judgment actions. Both cases involved the
insurer Illinois Farmers Insurance Company. Each action
concerned whether passengers of vehicles listed on policies
sold by the insurer qualified for underinsured motorist
(“UIM”) coverage.

In the first dispute, a non-resident, non-relative of the
policyholder Hummelberg was driving the insured auto with
permission with an unrelated passenger, Smetana. Ms.
Smetana died as a result of a collision involving another au-
tomobile, also insured by the insurer.

The tortfeasor’s policy had liability limits of $100,000
per person and $300,000 per occurrence. The Hummelberg
policy had limits of $250,000 per person and $500,000 per
occurrence for liability, uninsured motorist (“UM”) and
underinsured motorist coverages. The tortfeasor’s policy lim-
its were provided to the driver and Ms. Smetana’s estate, with
a total payout of $200,000.

Both the occupants of the vehicles insured by the
Hummelberg personal auto policy asserted an underinsured
motorist claim. The insurer denied any obligation to pay UIM
benefits because the policy definition of “insured” omitted
occupants of the car, and only provided UIM coverage to the
policyholder and his or her family members.

Likewise, the other dispute involved identical policy lan-
guage. In that case, Majchrowicz drove the passenger
Weglarz, who sustained injuries when struck by another car
insured by Allstate. The tortfeasor’s policy limit was $25,000
per person. The policy insuring the vehicle Weglarz was riding
in had UIM coverage limits of $50,000 per person. The in-
surer refused to pay any UIM benefits to Weglarz because
she did not come within the UIM definition of “insured” pro-
vided in the policy.

The trial courts deciding these two disputes split as to
the result:  one found the policy language provided no UIM
coverage for passengers and the other found coverage.

The Illinois Appellate Court for the First District held
that the policy definition limiting coverage to only the poli-
cyholder and his or her resident family members ran afoul of
the Illinois Insurance Code. See Schultz v. Illinois Farmers
Ins. Co., 387 Ill. App. 3d 622, 627 (1st Dist. 2009).

The Illinois Supreme Court observed that UIM cover-

age is to be available for the same class of persons who qualify
for liability and uninsured motorist coverage. 215 ILCS 5/
143a-2(4). The statutory requirement for liability coverage
provides that coverage be afforded to “permissive users,” not
just “permissive drivers.” 2010 Ill. LEXIS 284, *12 (refer-
ring to 625 ILCS 5/7-317(b)(2), which requires mandatory
vehicle liability insurance in Illinois). By looking to deci-
sions outside of Illinois, the supreme court in Schultz held
that “use” “‘includes riding in [a vehicle] as a passenger.’”
Id. (citations omitted). Therefore, limiting UIM coverage
solely to the named insured/policyholder or resident family
members, or even permissive drivers, violated the statute and
public policy. As such, the Schultz court had little difficulty
in rejecting the argument that imposing such requirements
for coverage abridged the parties’ rights to freedom of con-
tract as asserted by the insurer.

UIM Per Occurrence Limit Applies
Where Policy Provides “Split Limits”

In another recent UIM decision, the First District appel-
late court held in Erie Insurance Exchange v. Triana, 398 Ill.
App. 3d 365 (1st Dist. 2010), cert. den. 2010 Ill. LEXIS 758
(May 25, 2010), that the per occurrence limit for UIM cover-
age applied where the policy provided “split limits.”  The
facts involved were fairly simple, with two people in one
vehicle injured when another vehicle struck them. In Erie,
the tortfeasor’s insurer State Farm paid its limit of $100,000
per person to the injured parties Weglar and Triana. Erie In-
surance Exchange provided UIM coverage to Wagner and
Triana under a policy providing $300,000 per person and
$300,000 per occurrence.

The injured  insureds, Weglar and Triana,  argued that
the Erie policy provided $200,000 in UIM coverage to each,
applying the per person limit. Erie successfully argued that,
notwithstanding the per person limit of $300,000, the per
occurrence limit applied, and therefore, the payout was sub-
ject to reduction by payments made by the tortfeasor’s policy,
i.e., $200,000.

The appellate court focused on the language of the en-
dorsement providing coverage, which specifically stated
where split limits (i.e., per person and per occurrence) were
shown in the declarations, the most that would be paid would
be the per accident amount  for “injury or death to all per-
sons.”  Weglar and Triana asserted that the policy was am-
biguous in providing both for per person and per accident
limits, and that the “setoff” language was not sufficiently clear.
The Erie court disagreed, finding that when read as a whole,
the policy was not ambiguous and that the language as to

Insurance Law (Continued)
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“setoff” from liability insurance payments was sufficiently
clear.  That language provided that UM/UIM limits would
be reduced by “the amounts paid by or for those liable for
bodily injury to anyone we protect “ (emphasis in original).
Erie, 398 Ill. App. 3d, at 369-70.  Thus, only $100,000 in the
UIM per occurrence limit remained to respond to both claims
of Weglar and Triana.

Insurers Must Obtain a Formal Rejection of
Equivalent UM Coverage When a Policyholder

Increases Liability Limits

While the case involved underinsured motorist cover-
age, the decision in Nicholson v. State Farm Mutual Auto-
mobile Insurance Company, 2010 Ill. App. LEXIS 232 (2nd
Dist. March 23, 2010), has implications for both UM and
UIM coverages. That case involved  long-standing policy-
holders who through the years changed autos listed on the
policy and adjusted limits. Initially, the policyholders rejected
UM limits equal to the liability limit, and instead elected
$50,000 in coverage. Approximately eleven years later, the
policyholders requested an increased liability coverage from
the initial $100,000 limit to $250,000 in per person limit,
with an increase to $100,000 in UM limits. The policyhold-
ers did not sign a coverage selection form until after the policy
was issued. Four years later, the policyholders were fatally
injured while using the listed vehicle.

The estates of the husband and wife policyholders made
a claim for UM benefits of $250,000. The insurer paid
$100,000 but denied the remainder of the claim. The estate
filed suit to reform the policy to provide for $250,000 in UM
limits based on 215 ILCS 5/143a-2. In broad terms, that stat-
ute requires insurers to offer UM coverage equal to the amount
provided for liability coverage, except where rejected by the
policyholder. The exact language of the statute utilizes the
term “applicant” and “application.” The insurer urged those
terms mean that the rejection requirement operates as to the
first-time request that a policy be issued, not for subsequent
renewals. The estates argued that the increase in coverage in
1999 was so substantial as to constitute a new policy, not
merely a renewal. The statute provides that an insurer not
obtain the rejection form for a mere “renewal, reinstatement,
reissuance, substitute, amended, replacement or supplemen-
tary policy”. 215 ILCS 5/143a-2(2).

Notwithstanding that the Nicholson court itself found the
language in the statute “is somewhat ambiguous,” it held that
the insurer must obtain the rejection form where the liability
limit is increased from the previous policy, and reformed the
policy to contain $250,000 in UM limits. Otherwise stated,

the insurer must provide UM limits equal to liability cover-
age limits where the liability coverage limits are increased
from the prior policy, except where the insured has timely
provided his or her written rejection of increased UM limits.

Notwithstanding that the Nicholson
court itself found the language in the
statute “is somewhat ambiguous,” it
held that the insurer must obtain the
rejection form where the liability limit
is increased from the previous policy,
and reformed the policy to contain
$250,000 in UM limits.

The result in Nicholson appears to be contrary to the Il-
linois statutory requirements. The insureds requested the in-
crease in liability limits and specified an increase of the UM
limits. Section 5/143a-3 of the statute provides that the origi-
nal document indicating selection of UM limits by the poli-
cyholder shall constitute sufficient evidence of UM limits. It
is unclear why the document that effected the 1999 change
was insufficient to establish the UM limits of $100,000, if it
came from the policyholders.

In reaching its decision, the Nicholson court relied
heavily on decisions not involving UM statutory issues. In-
stead, the appellate court relied on life insurance and other
non-germane cases to establish when a “new policy” was
issued. According to Nicholson, an insurer will likely need
to change its administrative practices when a policyholder
renews a policy and increases liability limits to obtain a timely
rejection of increased UM/UIM limits from the insured be-
fore the insurer issues the policy with higher liability limits.
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Diversity

By  Margaret M. Foster
McKenna Storer
Chicago

IDC and Women Everywhere

Over the past few years, IDC has partnered with other
bar organizations in Women Everywhere (WE): Partners in
Service Project. Other participating organizations have in-
cluded the Women’s Bar Association of Illinois, Hispanic
Lawyers Association of Illinois Latina Lawyers Committee,
Asian American Bar Association of Greater Chicago, Chi-
cago Bar Association Alliance for Women, the Illinois State
Bar Association Minority and Women Participation Commit-
tee and Women and the Law Committee, the Black Women
Lawyers Association of Greater Chicago, Inc., the Illinois
Judges Foundation and the Lesbian & Gay Bar Association
of Chicago. IDC’s commitment to this project is evidenced
by the generous contributions of time, energy and physical
labor provided by IDC members.

During the annual Education Program days, IDC volun-
teers joined volunteers from other organization and escorted
groups of high school girls on courtroom tours in the Daley
Center. Schools across the city of Chicago participate in this
event each year. Generally, the students are divided into
smaller groups and each group visits 2 or 3 courtrooms. This
provides varied opportunities to learn about the judicial sys-
tem, the purposes of different divisions of the courts and the
background of the judges who preside in these courtrooms.
Many of these courtroom discussions focus on careers in the
legal profession, personal empowerment, and the impact of
the courts on the lives of the citizens of Chicago. IDC volun-
teers for the courtroom tours include Tina Simmons, Brianne
Connell, Jennifer Groszek, Mei Chan and Eliina Viele.

For WE’s Community Service Days, IDC volunteers
donated their time to KAN WIN, Korean American Women
in Need. KAN WIN provides comprehensive services to
women and children who are the victims of domestic vio-
lence. These services include a 24-hour hotline, legal and
social services advocacy, transitional housing support, job
skill development and other group support. Sumi Yang ini-
tially connected with KAN WIN through the IDC, and is now
a volunteer in KAN WIN’s legal clinic. Other committed IDC
volunteers in the agency service projects for KAN WIN have
included Nicole Milos, Dan Connell, Jennifer Groszek and
Dawn Ehrenberg. These volunteer efforts provide a freshly
painted and welcoming environment for the individuals re-
ceiving KAN WIN’s support services, an organized and
stocked children’s room, and other amenities and assistance.
These projects and programs enrich the lives of the benefi-
ciaries as well as the IDC volunteers.

If you are interested in obtaining additional information
about Women Everywhere, please visit the website:
www.wechicago.org. Further, this program is dependent upon
the female and male volunteers who join us in supporting
WE’s projects, and all volunteers are welcome. If you would
like to volunteer for future projects, please contact me at
mfoster@mckenna-law.com or 312.558.8327.

The high school students who
participate in the WE Educational
Program today will lead our
communities tomorrow.

The WE annual projects include an Education Program
and a Community Service Day, and its 2010 theme is Women
of Tomorrow. The high school students who participate in
the WE Educational Program today will lead our communi-
ties tomorrow. This year’s theme also reflects the importance
of the WE College Scholarship Program, which awards merit
based scholarships to students participating in the WE Edu-
cation Program.
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United States Supreme Court
Holds that an EEOC Charge
Is Timely Filed if the Action
Complained of Perpetuates

an Employment Practice
Originating from an Earlier

Unlawful Action

In Lewis v. City of Chicago, No. 08-974, 2010 WL
2025206 (U.S. May 24, 2010), the United States Supreme
Court examined the timeliness of challenging the adoption
of a hiring practice for statute of limitations purposes. Spe-
cifically, a class of more than 6,000 African-American appli-
cants for firefighter positions filed a civil action, claiming
that the City of Chicago’s (“the City”) exclusion of appli-
cants who scored between 65 and 88 out of 100 on an written
examination created a disparate impact on African Ameri-
cans, whom the City otherwise categorized as “qualified”
for the positions. Although the class prevailed before the dis-
trict court, the Seventh Circuit reversed, holding that the ear-
liest charge filed with the Equal Employment Opportunity
Commission (“EEOC”) by a class member was filed beyond
the statutorily mandated 300 days after the only discrimina-
tory act: sorting the scores into the categories of “well-quali-
fied,” “qualified,” and “not-qualified.” Lewis, 2010 WL
2025206, at *3-4. The Supreme Court reversed the Seventh
Circuit’s decision.

In July 1995, the City administered a written examina-
tion to more than 26,000 applicants who sought employment
with the Chicago Fire Department. The City scored the ex-
aminations, and on January 26, 1996 issued a press release

(Continued on next page)

announcing that it would draw randomly from those appli-
cants it deemed “well-qualified,” based on the fact that their
written examination scores fell between 89 and 100. Those
applicants would proceed to the next phase of the applica-
tion process, including a physical-abilities test, a background
check, a medical examination, and a drug test. Those who
passed those tests would be hired as candidate firefighters.
Those applicants whose written examination scores fell below
65 were informed that they had failed the test, and no longer
would be considered for a firefighter position. Id. at *3.

The City, on the other hand, deemed “qualified” those
applicants whose written examination scores were between
65 and 88. The City informed them that they had passed the
examination, but given the City’s projected hiring needs and
the number of “well-qualified” applicants it was not likely
that the “qualified” applicants would be contacted for addi-
tional processing. The notice sent to the “qualified” appli-
cants, however, stated that because it was impossible to pre-
dict the number of applicants who would be hired in the next
few years each “qualified” applicant would be kept on the
eligibility list maintained by the City for as long as the list
was used. Eleven days after the press release was issued, the
City officially adopted an “Eligible List” reflecting the break-
down discussed above. Id.

On May 16, 1996, the City selected its first class of ap-
plicants who were to advance to the next stage of the hiring
process. On October 1, 1996, a second class of applicants
was selected. The City selected nine more classes over the
following six years, each time drawing randomly from among
those who scored in the “well-qualified” range on the writ-
ten examination. In the last round, the “well-qualified” pool
was exhausted, so the City filled the remaining slots with
“qualified” candidates instead. Id.
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On March 31, 1997, one future class member who scored
in the “qualified” range but had not been selected for ad-
vancement filed a charge with the EEOC, claiming discrimi-
nation. Five other future class members later filed their own
charges, and on July 28, 1998 the EEOC issued right-to-sue
letters to all six individuals, who filed their class action law-
suit two months later. The lawsuit claimed that the City’s
practice of selecting for advancement only those applicants
who scored 89 or above violated Title VII of the Civil Rights
Act of 1964, 42 U.S.C. § 2000e, et seq., by creating a dispar-
ate impact on African Americans. Id. at *4.

1995 test results constituted a “continuing violation” of Title
VII. The case then proceeded through an eight-day bench
trial, during which the City argued that the cutoff at 89 points
was a justified business necessity. Lewis, 2010 WL 2025206,
at *4.

The trial court rejected that defense, and ordered the City
to hire 132 randomly selected members of the class, finding
that number of African Americans would have been hired
but for the City’s practices. The trial court also awarded backpay
to be divided among the remaining class members. Id.

The City appealed, and the Seventh Circuit reversed,
holding that the suit was time-barred, because the earliest
EEOC charge was filed more than 300 days after the class
members were sorted into the “qualified” category. The ap-
pellate court found that sorting to be the only discriminatory
act committed by the City, concluding that the hiring deci-
sions made “down the line” were immaterial. The appellate
court reasoned that the automatic consequence of the test
scores was the hiring of “well-qualified” applicants only. That
hiring was not the product of a fresh act of discrimination.
The Supreme Court granted certiorari. Id.

The Supreme Court stated that the starting point for a
Title VII suit is a timely filed EEOC charge of discrimina-
tion. In this case, pursuant to Section 2000e-5(e)(1) of the
Civil Rights Act, 42 U.S.C. § 2000e-5(e)(1), the charge was
due within 300 days “after the alleged unlawful employment
practice occurred.” Therefore, to determine whether a charge
is timely requires the precise identification of the unlawful
employment practice on which the charge is based. The class
members alleged that the unlawful employment practice upon
which the charge is based is the City’s practice of picking
only those applicants who had scored 89 or above on the
1995 examination. Agreeing that the first round of selections
in May 1996 was beyond the statutory cut-off period, the
class complained about the 10 subsequent selections only.
There was no dispute that those selections occurred within
the statutory period. Lewis, 2010 WL 2025206, at *4.

The real question, therefore, was whether the City’s se-
lection practice could be the basis for a disparate impact claim
at all. The Court held that it could. Id.

In reaching its decision, the Court briefly reviewed its
seminal decision concerning “disparate impact” claims and
the codification of the concept as a cause of action. In Griggs
v. Duke Power Co., 401 U.S. 424, 431, 91 S. Ct. 158 (1971),
the Court interpreted Title VII to proscribe practices that are
fair in form, but are discriminatory in operation. Lewis, 2010
WL 2025206, at *4. Two decades later, Congress codified
the concept of the “disparate impact” claim at 42 U.S.C. §
2000e-2(k). Thus, a plaintiff sets forth a disparate impact

Employment Law (Continued)

The Supreme Court stated that the
starting point for a Title VII suit is a
timely filed EEOC charge of
discrimination. In this case, pursuant
to Section 2000e-5(e)(1) of the Civil
Rights Act, 42 U.S.C. § 2000e-5(e)(1),
the charge was due within 300 days
“after the alleged unlawful
employment practice occurred.”
Therefore, to determine whether a
charge is timely requires the precise
identification of the unlawful
employment practice on which
the charge is based.

The City stipulated that the cutoff at 89 points had a “se-
vere” disparate impact against African Americans, but moved
for summary judgment on the basis that the first charge by a
class member was filed with the EEOC more than 300 days
after the claim had accrued, and thus was time barred under
42 U.S.C. § 2000e-5(e)(1). The district court denied the mo-
tion on the basis that the City’s “ongoing reliance” on the
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claim upon showing that employment practice used by the
employer caused a disparate impact on employees within a
protected class, based on race, color, religion, sex, or national
origin. Id. at *5.

The Supreme Court held that the class in the Lewis case
satisfied that requirement. Although Title VII does not de-
fine “employment practice,” the Court stated that the term
clearly encompasses the exclusion of “qualified” applicants
who scored below 89 when selecting those who would ad-
vance (until the supply of applicants who scored 89 or above
was exhausted), allegedly causing a disparate impact on Af-
rican-American applicants. (The Court noted that whether
the applicants adequately proved the disparate impact aspect
of their claim was not before the Court.) Id.

The City, however, argued that subsection 2000e-2(k)
was not applicable to this case, because it did not address
“accrual” of disparate-impact claims. The Court rejected that
argument, finding that the question was not when the claims
accrued, but rather whether they could accrue at all. Id. But
the City argued that subsection 2000e-2(k) does not answer
whether the claims accrue. The Court rejected that argument
also, stating that the subsection sets forth the essential ele-
ments of a disparate-impact claim, that it sets forth a busi-
ness-necessity defense that employers may raise, and that it
explains how a plaintiff may prevail despite that defense.
Regardless, the Court explained, a plaintiff wins simply by show-
ing the stated elements only, unless and until the defendant pleads
and proves a defense of business necessity. Id. at *6.

The City argued further that only one discriminatory act
occurred, conceding that its initial decision to use the exami-
nation results to create a hiring eligibility list was unlawful.
Because no timely charge challenged that decision, the City
argued, that decision could not be the basis for liability. Its
decisions to exclude class members followed from that deci-
sion, so no new violations occurred. The Court rejected the
City’s argument, stating that the City was not entitled to treat
an otherwise unlawful decision as a lawful one, simply be-
cause no timely challenge had been made against the origi-
nal decision. If the City’s “practice,” established from the
original decision, caused a disparate impact, then the class
could prevail. Id. Disparate impact claims do not require proof
of discriminatory intent, so the claim does not require proof
of deliberate discrimination within the limitations period. Id.
at *7. Accordingly, the Court reversed the appellate court’s
decision. Id. at *8.
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Your Qualified Immunity
Defense was Denied at
Summary Judgment.

Will the Court of Appeals
Have Jurisdiction Over Your

Interlocutory Appeal?

A recent decision by the Seventh Circuit Court of Ap-
peals may challenge some assumptions about when to ap-
peal the denial of a summary judgment motion on qualified
immunity grounds. In Levan v. George, No. 09-3223, 2010
WL 1688529 (7th Cir. Apr. 28, 2010), the Seventh Circuit
dismissed an interlocutory appeal by two sheriff’s deputies
for lack of appellate jurisdiction. Although it is well known
that interlocutory appeals on qualified immunity grounds are
supposed to center on questions of law, not facts, Levan re-
asserts this maxim in a manner that may give pause to some
attorneys considering their next move as they await rulings
on their pending motions.

(Continued on next page)
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Supreme Court Precedent

Interlocutory appeals of the denial of summary judgment
on qualified immunity grounds were specifically permitted
by Mitchell v. Forsyth, 472 U.S. 511, 105 S. Ct. 2806 (1985),
which recognized that orders denying qualified immunity fall
within a small class of decisions that should not be deferred
until final judgment. This rule acknowledges that qualified
immunity is an “entitlement not to stand trial or face the other
burdens of litigation,” and “is effectively lost if a case is per-
mitted to go to trial.” Mitchell, 472 U.S. at 526. A district
court’s denial of a claim of qualified immunity is thus con-
sidered a “final decision” under the collateral order doctrine
and within the appellate courts’ jurisdiction pursuant to 28
U.S.C. § 1291. Id.

official defendants who assert qualified immunity defenses,”
the Supreme Court granted certiorari. Id.

The unanimous Court concluded that denials of immu-
nity claims based on the sufficiency of evidence are not “fi-
nal decisions” subject to interlocutory appeal. Id. at 313. The
Court cited three bases for its decision. First, it noted that
Mitchell’s holding was specifically limited “to appeals chal-
lenging, not a district court’s determination about what fac-
tual issues are ‘genuine,’ … but the purely legal issue [of]
what law was ‘clearly established.’” Id. Consequently, the
Court reasoned, the legal question of whether qualified im-
munity is appropriate can and should “be decided with refer-
ence only to undisputed facts and in isolation from the re-
maining issues of the case.” Id. Second, the Court stated that
“evidence sufficiency” appeals are ill-suited for interlocu-
tory consideration because they are inexorably linked to “the
fact-related legal issues that likely underlie the plaintiff’s
claim on the merits.” Id. at 314. Finally, the Court concluded
that additional considerations, such as delay, the expertise of
trial courts at determining questions of fact, and the economic
use of appellate resources all favor limiting qualified immu-
nity appeals to cases presenting “neat abstract questions of
law.” Id. at 317.

But what if a plaintiff’s version of events is directly con-
tradicted by evidence that cannot realistically be rebutted?
Need a defendant remain silent and proceed only with a le-
gal argument? The Supreme Court recently considered this
issue and created an exception to its Johnson holding. In Scott
v. Harris, 550 U.S. 372, 380, 127 S. Ct. 1769 (2007), the
Court announced that a question of material fact must be
“genuine.” The case involved a high-speed police chase in
which the petitioner (the fleeing suspect) was forced off the
road and injured by actions of the police. The defendant of-
ficer filed a motion for summary judgment on qualified im-
munity grounds. The district court denied his motion, citing
“material issues of fact.” The appellate court accepted juris-
diction over his appeal, adopted the plaintiff’s version of
events, and affirmed the denial of summary judgment. Scott,
550 U.S. at 376. Apparently, the district and appellate courts
ignored a videotape of the police chase itself. The justices
watched it and concluded that it “quite clearly contradict[ed]
the version of the story told by respondent and adopted by
the Court of Appeals.” Id. at 378.

This experience led the Court to proclaim:  “When op-
posing parties tell two different stories, one of which is bla-
tantly contradicted by the record, so that no reasonable jury
could believe it, a court should not adopt that version of the
facts for purposes of ruling on a motion for summary judg-
ment.” Id. at 380. Johnson was not mentioned in the Court’s

The unanimous Court concluded
that denials of immunity claims based
on the sufficiency of evidence are
not “final decisions” subject to
interlocutory appeal.

This doctrine has a significant caveat, however: fact-
based disputes generally do not allow for appellate jurisdic-
tion. Ten years after Mitchell, the Supreme Court in Johnson
v. Jones, 515 U.S. 304, 115 S. Ct. 2151 (1995), analyzed
whether a district court’s determination of the sufficiency of
the evidence presented by a plaintiff in a qualified immunity
case could be appealed. Johnson, 515 U.S. at 313. Although
the defendants raised the defense of qualified immunity, they
primarily argued that the plaintiff could not produce a “scin-
tilla of evidence” to support his federal constitutional claims
against them. Id. at 308. This was not a successful strategy.
The district court denied the defendants’ motion. The Sev-
enth Circuit then dismissed their appeal, asserting that it
lacked appellate jurisdiction over their “evidence insuffi-
ciency” argument, because it was entirely fact-based. Id. Cit-
ing a split in federal circuits as to “the immediate appealabil-
ity of . . . ‘evidence insufficiency’ claims made by public
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opinion, nor was appellate jurisdiction addressed. Neverthe-
less, it seems that Harris modified Johnson to allow consid-
eration of the facts in extreme cases. See Wysonf v. City of
Heath, 260 Fed. Appx. 848, 853 (6th Cir. 2008); Blaylock v.
City of Philadelphia, 504 F.3d 414 (3d Cir. 2007). To recog-
nize an extreme case, appellate courts must analyze the facts
presented by the parties.

Facts and Procedural History

The plaintiff received a parking ticket and failed to at-
tend a scheduled court hearing to contest the ticket. Levan,
2010 WL 1688529 at *1. The court entered a default judg-
ment against Levan, and his attorney prepared a motion to
vacate the default. Id. Sometime later, Levan traveled to court
to attend what he believed to be a hearing on his motion. Id.
Upon entering the courtroom, he approached an Assistant
Corporation Counsel and asked her about his case. She in-
formed him that his motion was not in her file and that, con-
sequently, it would not be heard that day. What happened
next is the subject of some dispute; however, it is obvious
that Levan did not like that answer. He apparently reached
for the Assistant Corporation Counsel’s file, at which time
she told him to keep his hands to himself. Levan then in-
sisted the motion was in her file and demanded that it be
heard. The Assistant Corporation Counsel again told Levan
that it was not. A confrontation unfolded—the details of
which are disputed—which caused the bailiff to radio for
assistance. Id.

Two uniformed sheriff’s deputies responded, and the
bailiff briefed them. Although Levan’s behavior at this point
is vigorously disputed, it is agreed that one of the deputies
warned Levan that he needed to settle down or face arrest.
Levan responded that the deputy “would just have to arrest
him,” at which time he stood up and put his left hand behind
his back. Id. The deputy obliged and handcuffed Levan’s left
hand, but ensuing movements by Levan, whether of a threat-
ening nature or otherwise, resulted in the deputies forcibly
cuffing his other hand and utilizing pepper spray in the court-
room. Id. at *1-2. Ultimately, Levan was charged with disor-
derly conduct but was acquitted following a trial. Id. at *2.

Levan filed a § 1983 complaint in federal court against
the Assistant Corporation Counsel, the sheriff’s deputies, and
others. Levan presented a laundry list of claims, including
various alleged violations of his Fourth, Fifth and Sixth
Amendment rights. Only the Fourth Amendment claims, how-
ever, survived to the summary judgment stage. In their dis-
positive motion, the deputies argued that they were entitled
to qualified immunity, and thus, summary judgment. In light

of a number of “genuine issues of material fact” surrounding
the altercation and the propriety of Levan’s arrest, the dis-
trict court denied the deputies’ motion. They immediately
filed an appeal. Id. at *2.

Denial of Appellate Jurisdiction and its
Possible Implications

As stated above, the Seventh Circuit dismissed the depu-
ties’ appeal in Levan. In so doing, it relied almost exclusively
upon Johnson. Levan, 2010 WL 1688529 at *3-4. In fact, the
appellate court stated that the case “falls squarely within
Johnson’s parameters.” Id. at 4. More specifically, the court
ruled “it is obvious to us that the separability requirement is
very clearly lacking here.” Id. No mention is made of the
Supreme Court’s later ruling in Scott.

Because of the disputed facts in Levan, this ultimate re-
sult seems sensible. If the circumstances of Levan’s arrest
are in doubt, the appellate court cannot very well make a
legal determination as to the propriety of his arrest and treat-
ment under the Fourth Amendment. But, did the appellate
court take the right route? What prevented the Seventh Cir-
cuit from reaching the same result without denying appellate
jurisdiction? Although it is not completely clear, it seems that
the deputies’ attorney did not raise the “evidence insuffi-
ciency”-type argument the Supreme Court found so prob-
lematic in Johnson. The Seventh Circuit panel acknowledged
as much by stating that “at oral argument defendants’ attor-
ney attempted to distinguish the factual determinations from
the legal issue of qualified immunity.” Id. If the deputies’
appellate brief took that tack, as well, the dismissal on juris-
dictional grounds may be cause for concern for those who
regularly represent public employees.

The Levan decision could be a signal from the appellate
court that it intends to further discourage interlocutory ap-
peals of summary judgment motions. Only time will tell.
Nevertheless, practitioners challenging the district court’s
denial of qualified immunity at the summary judgment stage
should craft their appellate arguments carefully. Unless one’s
case contains irrefutable evidence contradicting the plaintiff’s
version of events, such as was the case in Scott, counsel’s
briefs and oral arguments should accept the facts embraced
by the district court (whether one agrees with them or not).
Attempt to demonstrate how, in light of those facts, the court’s
ruling was legally incorrect. The Seventh Circuit may not be
willing to tolerate a momentary foray into the factual basis
of the district court’s ruling, which may cause the court to
dismiss otherwise persuasive arguments.
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Firefighter Training Exercises
Under The Public Safety
Employees Benefits Act

Every trial lawyer clearly understands the reality that two
judges in courtrooms right down the hall from each other
can see the same case completely differently. The trick for
the lawyer presenting the case is to find the subtle but criti-
cal difference that sways the court your way. Two recent cases
from two separate divisions of the First District Appellate
Court, each having a potentially significant impact on mu-
nicipal liability, exemplify this reality.

In the past, this column has addressed the Public Safety
Employee Benefits Act (“PSEBA”) in this column. See 820
ILCS 320/10. PSEBA establishes that when a police officer,
firefighter or other public safety officer suffers a catastrophic
injury in the course of performing certain duties, the munici-
pality is responsible for providing healthcare benefits to the
employee and his or her family for their lifetimes. Despite
the differing positions in the current healthcare reform de-
bate, all sides seem to agree with one proposition—that
healthcare costs are out of control, and spiraling more so at
an unsustainable rate.  Lifetime healthcare under PSEBA
imposes massive liability on a public entity employing an
officer or firefighter who qualifies for such benefits.

The threshold requirement for benefits under PSEBA is
that the police officer or firefighter be “catastrophically” in-
jured. In Krohe v. City of Bloomington, 204 Ill. 2d 392, 789
N.E.2d 1211 (2003), the Illinois Supreme Court held that
“catastrophic,” for purposes of the statute, means that the
employee is no longer capable of working as an officer or
firefighter. As such, injured employees who qualify for a line-

of-duty disability pension are considered catastrophically
injured under the Act.

PSEBA applies, however, only if that catastrophic in-
jury results from one of the following circumstances:

In order for the law enforcement, correctional, or
correctional probation officer, firefighter, spouse or
dependent children to be eligible for insurance cov-
erage under this Act, the injury or death must have
occurred as a result of the officer’s response to fresh
pursuit, the officer or firefighter’s response to what
is reasonably believed to be an emergency, unlaw-
ful act perpetrated by another, or during the investi-
gation of a criminal act.

820 ILCS 320/10(b).
Two First District cases decided only a few months apart

exemplify how very similar facts can nevertheless result in
very different interpretations of PSEBA. On December 24,
2009, the Sixth Division in Gaffney v. Board of Trustees of
Orland Fire Protection District, 397 Ill. App. 3d 679, 921
N.E.2d 778 (1st  Dist. 2009), found that a firefighter who
was injured in a live-fire training exercise was not respond-
ing to an emergency so as to qualify for benefits. The train-
ing exercise involved the plaintiff’s crew responding to a call
with lights and sirens running on their truck. The object was
to rescue a “dummy” victim from a building that had been
set on fire for the purpose of the exercise. The plaintiff’s role
was to advance a hose line through the building. When the
hose became entangled around a couch, the plaintiff severely
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injured his shoulder attempting to free the hose. The plaintiff’s
injury turned out to be significant enough to qualify the plain-
tiff for a line-of-duty disability pension.

All the firefighters participating in the exercise were told
to treat the exercise as though it was an actual emergency
call. The plaintiff argued his injury occurred in the course of
what “he reasonably believed to be an emergency” under §10
of the PSEBA, even though he was involved merely in an
exercise and not a real call.

In analyzing whether this situation was an emergency,
the appellate court accepted the definition of “emergency”
used in DeRose v. City of Highland Park, 386 Ill. App. 3d
658, 898 N.E.2d 1115 (2nd Dist. 2008). In that case, a police
officer was entitled to benefits under the Act when he was
injured while investigating a false burglary alarm. The
DeRose court, using guidance from WEBSTER’S THIRD NEW

INTERNATIONAL DICTIONARY, defined emergency as “a situa-
tion which is urgent and calls for immediate action.”

The plaintiff in Gaffney argued that “he was confronted
by an emergency situation because he was directly ordered
to believe that this training exercise was an emergency.” In
contrast, the defendant District maintained the training exer-
cise was not an emergency because the firefighters were told
what the goal of the exercise was—to rescue the dummy vic-
tim and advance the fire hose to put out the fire—and such
pre-planned situations could not be covered by the Act. The
appellate court held that the instruction that the plaintiff treat
the exercise as an emergency did not actually make it an
emergency. In fact, the court thought it indicated the oppo-
site, that the necessity of the instruction demonstrated that it
was not an actual emergency. Therefore, the plaintiff did not
have a reasonable belief that he was responding to an emer-
gency.

One judge dissented, arguing that the dangers inherent
in a live-fire training exercise can lead to an emergency situ-
ation at any time. As a result, the dissenter argued, a court
should not merely focus on the plaintiff’s belief at the incep-
tion of the exercise but that an emergency arose when the
plaintiff’s fire hose became entangled.

Three months later, on March 23, 2010, the Second Di-
vision of the First District came to the opposite conclusion
based on almost the same set of facts and involving the same
fire protection district. In Lemmenes v. Orland Fire Protec-
tion District, 2010 WL 1133028, No. 1-09-1133 (1st Dist.
2010), the plaintiff was also instructed to respond to a train-
ing exercise as if it were an actual emergency, with the mis-
sion of rescuing a firefighter supposedly trapped inside the
burning building with his life in danger. However, nothing
was actually on fire during the exercise.

During the course of the rescue, the plaintiff suffered a
knee injury and was awarded a line-of-duty disability pen-
sion. The appellate court, also applying the definition of
“emergency” used in DeRose, found the following circum-
stances demonstrated an emergency: the plaintiff was in-
structed that he should treat the exercise as though respond-
ing to an actual emergency; he was told the firefighter trapped
inside the building was running out of oxygen and must be
freed soon to save his life; he arrived on a fire engine with its
emergency warning lights activated; he was dressed in full
turnout gear; and his mask was blacked out to simulate live
fire situations. The plaintiff also had no choice but to par-
ticipate in the exercise and could not have refused to par-
ticipate.

The appellate court held that the
instruction that the plaintiff treat the
exercise as an emergency did not
actually make it an emergency.
In fact, the court thought it indicated
the opposite, that the necessity of the
instruction demonstrated that it was
not an actual emergency.

The court explained that the order given by the plaintiff’s
superiors, to rescue a trapped firefighter under time condi-
tions during a training exercise, elicited a sense of urgency
that called for immediate action. The court was also impressed
because the situation was designed by the defendant District
to demonstrate to firefighters, without telling them, that res-
cue techniques used in residential buildings are not effective
in fighting fires in industrial sites. The court was careful to
say that the decision should be confined to its facts, and that
catastrophic injuries that occur during any training exercise
do not automatically qualify the injured party to PSEBA ben-
efits. This decision was unanimous. The court recognized
the opposite conclusion reached in Gaffney, and pointed out
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its reasoning here was more consistent with the dissent in
that case.

It is difficult to actually reconcile the two decisions. On
the one hand, both cases deferred to the lower court. In
Gaffney, the First District denied the plaintiff’s application
for benefits and the circuit court affirmed the District’s de-
nial. In Lemmenes, the District again denied the plaintiff’s
benefits, which was reversed by the circuit court. The appel-
late court in both cases affirmed the circuit court’s decisions.
Both cases, however, recognize that the proper standard for
review is de novo under the circumstances. As a result, the
dichotomy cannot be explained by deference to the lower
court decision.

Guidance by the Supreme Court in
this area will be extremely helpful in
determining how courts should
analyze future injuries occurring
during training exercises.

In addition, it is difficult to draw any broad lesson in
defending PSEBA cases from either of the two differing de-
cisions. Usually, one can look for a subtle distinction that
may make or break a case. Here, however, it is hard to find
such a distinction in either case. Both cases obviously in-
volve training exercises. Both plaintiffs suffered a cata-
strophic injury which qualified them for line-of-duty disability
pensions. Both courts used the same definition of “emer-
gency” adopted in DeRose. Both courts based their findings
of whether the plaintiff’s injury was in “response to what is
reasonably believed to be an emergency.” Yet, despite these
similarities, an emergency was found in the simulated exer-
cise but not in the live-fire exercise.

As of the date of this article, petitions for leave to appeal
before the Illinois Supreme Court have been filed in both
cases. Guidance by the Supreme Court in this area will be
extremely helpful in determining how courts should analyze
future injuries occurring during training exercises—especially
in light of the high healthcare costs imposed on a public en-
tity when such an injury qualifies an employee for benefits
under PSEBA
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Nursing Home Act & Punitive Damages

Common Law Punitive Damages are
Not Available Under the Survival Act

Based on Violations of the Nursing Home Act

In Vincent v. Alden-Park Strathmoor, Inc., 2010 WL
1388158 (2nd Dist. April 7, 2010), the plaintiff, Thomas
Vincent as Legal Representative of the Estate of Marjorie
Vincent, deceased, filed a three-count complaint for personal
injuries sustained by the decedent prior to her death while in
the nursing home owned by defendant Alden-Park
Strathmoor, Inc. Vincent, 2010 WL 1388158 at *1. In Count
I, the plaintiff alleged that the defendant’s negligent actions
violated the Nursing Home Act and sought compensatory
damages. In Count II, the plaintiff alleged that the defendant’s
actions violated the Wrongful Death Act and sought com-
pensatory damages. In Count III, the plaintiff alleged that
the defendant’s willful and wanton conduct violated the Nurs-
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ing Home Act and the plaintiff reserved the right to seek pu-
nitive damages for the defendant’s willful and wanton con-
duct. Id.

The defendant moved to strike the plaintiff’s reservation
of the right to request punitive damages on the basis that the
punitive damages claim did not survive the decedent’s death.
The trial court granted the defendant’s motion, and then the
trial court granted the plaintiff’s motion for leave to file an
interlocutory appeal pursuant to Illinois Supreme Court Rule
308(a). The appellate court granted the petition and was asked
to answer the following certified question: “Whether com-
mon-law punitive damages are available in an action brought
by the personal representative of the estate of a deceased
nursing home resident based on the Survival Act for willful
and wanton violations of the Nursing Home Care Act which
caused injuries that ultimately claimed her life.” Id. The ap-
pellate court answered the certified question in the negative,
concluding that common-law punitive damages are not avail-
able in a survival action brought under the Nursing Home
Act because there is no statutory basis for punitive damages
and no equitable considerations warrant such a remedy. Id.

The appellate court first explained the Survival Act and
then clarified its ruling. The Survival Act does not create a
statutory cause of action, but instead, it permits an estate rep-
resentative to maintain those statutory or common-law
actions that had already accrued to the decedent before his or
her death and that would otherwise have abated under the
common law at the time of death. Vincent at *1, see 755 ICLS
5/1-1 et seq.; National Bank v. Norfolk & Western Ry. Co., 73
Ill. 2d 160, 172, 383 N.E.2d 919, 924 (1978). The Survival
Act neither authorizes nor prohibits punitive damages, Na-
tional Bank, 73 Ill. 2d at 174, but it is not “a neutral vehicle”.
Vincent at *3.; see Froud v. Celotex Corp., 98 Ill. 2d 324,
334, 456 N.E.2d 131, 136 (1983). Only those claims that are
specifically set forth in the Survival Act are shielded from
abatement, but which claims abate and which survive is the
result of legislative judgment. Vincent at *1, see Froud, 98
Ill. 2d at 334, 456 N.E.2d at 136. The Survival Act provides,
in relevant part, that “actions to recover damages for an in-
jury to the person” survive a decedent’s death. Id.; see 755
ILCS 5/27-6.

In this case, the plaintiff asserted that the ultimate issue
of whether common-law punitive damages in a Nursing Home
Care Act case survive the death of the decedent has not been
decided by Illinois courts. Id. at *2. The appellate court first
addressed the Illinois Supreme Court’s treatment of the avail-
ability of punitive damages in a survival action. In consider-
ing the availability of punitive damages in a claim brought
by an estate administrator via the Survival Act, the Illinois

Supreme Court draws a distinction between punitive dam-
ages awards based in the common law and those provided by
statute. Id.

The Survival Act does not create a
statutory cause of action, but instead,
it permits an estate representative
to maintain those statutory or
common-law actions that had already
accrued to the decedent before his or
her death and that would otherwise
have abated under the common law
at the time of death.

Specifically, in Mattyasovszky v. West Towns Bus Co.,
61 Ill. 2d 31, 330 N.E.2d 509 (1975), the Illinois Supreme
Court rejected an argument that common-law punitive dam-
ages might be recoverable under the Survival Act, stating
that “for more than a hundred years,” this state has limited
recovery under the Survival Act to compensatory damages.
Vincent at *2; see Mattyasovszky, 61 Ill. 2d at 33, 330 N.E.2d
at 510. The court noted that survival actions to recover dam-
ages for personal injury are of a compensatory nature. Thus,
the court held that a common-law action for punitive dam-
ages does not survive the decedent’s death. Id., see
Mattyasovszky, 61 Ill. 2d at 33-34, 330 N.E.2d at 510. Next,
the court declined to recognize a common-law wrongful death
action that would allow for the recovery of punitive dam-
ages, on the basis that in the case before it, there were no
“strong equitable considerations,” such as the unavailability
of any other remedy, warranting recognition of such an ac-
tion. Id., see Mattyasovszky, 61 Ill. 2d at 37, 330 N.E.2d at
512.

Subsequently, the court held that an action for punitive
damages under the Public Utilities Act (220 ILCS 5/1-101 et
seq) did survive the decedent’s death. Id. In National Bank v.
Norfolk & Western Ry. Co., 73 Ill. 2d 160, 172, 383 N.E.2d
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919 (1978), the court found critical to survival that the Pub-
lic Utilities Act contained an explicit provision that, for will-
ful violations thereof, “the court may in addition to the ac-
tual damages, award damages for the sake of example and
by way of punishment.” Vincent at *2, see National Bank, 73
Ill. 2d at 173-74, 383 N.E.2d at 924.

More recently, these principles were reaffirmed by the
Illinois Supreme Court in Ballweg v. City of Springfield, 114
Ill. 2d 107, 117, 499 N.E.2d 1373, 1377 (1986), where the
court refused to overrule Froud and Mattyasovszky and re-
affirmed that “Illinois law is clear that punitive damages are
not recoverable under the Survival Act.” Id. at *3. The court
noted that based on the foregoing authority, absent specific
statutory authority or very strong equitable considerations,
punitive damages are not permitted in a Survival Act action
for personal injury. Id.

The plaintiff and amicus counsel argued that the court
should answer the certified question in the affirmative and
conclude that common-law punitive damages claims for vio-
lations of the Nursing Home Act survive because: (1) the Act
“authorizes” punitive damages; and/or (2) strong equitable
considerations favor survival. The appellate court disagreed.
Id. In turn, the appellate court determined that there is no
statutory basis for punitive damages under the Nursing Home
Act. Id.

The Nursing Home Act’s remedy provision, section 3-
602, allows for actual damages and costs and attorney’s fees
to a facility resident whose rights are violated. Vincent at *3;
see 210 ILCS 45/3-602.  The plaintiff cited section 3-603 of
the Act, which states that a resident may “maintain an action
under this Act for any other type of relief, including injunc-
tive and declaratory relief, permitted by law.” Id., see 210
ILCS 45/3-603. The plaintiff also noted that the Act allows
recovery for intentional acts, the type that generally give rise
to punitive damages. The plaintiff further noted that the Act’s
section addressing class actions provides that the remedies
in sections 3-601 through 3-607 “are in addition to and cu-
mulative with any other legal remedies available to a resi-
dent”. Id., see 210 ILCS 45/3-604. To support his argument,
the plaintiff also contended that, in light of certain Illinois
Supreme Court decisions and the Act’s legislative history,
these provisions, particularly section 3-603, reflect a statu-
tory basis for punitive damages. Vincent at *4. The appellate
court analyzed each of the plaintiff’s cited cases and explained
why each did not reflect that punitive damages were pro-
vided for by the Act.  Id. at *4-7. As for the Nursing Home
Act’s legislative history, the court noted that on at least three
occasions since the 1995 repeal of treble damages, the Gen-

eral Assembly has rejected attempts to amend the Act to ex-
plicitly provide for the recovery of punitive damages, includ-
ing an attempt to make them available under the Survival
Act. Id. at *8.

The appellate court next examined what it referred to as
the “equitable-considerations exception” argument. The
plaintiff and amicus counsel argued that even if there is no
statutory basis for punitive damages, strong equitable con-
siderations support permitting survival of a punitive dam-
ages claim in an action alleging violations of the Act. Id. at
*9. Specifically, relying on Grunloh v. Effingham Equity, Inc.,
174 Ill. App. 3d 508, 519, 528 N.E.2d 1031, 1038 (4th
Dist.1988), the plaintiff alleged that three factors are consid-
ered when deciding whether strong equitable considerations
favor survival of punitive damages claims: (1) whether the
defendant’s conduct offends clearly articulated public policy;
(2) whether the defendant’s conduct is criminal, as opposed
to (or in addition to) willful and wanton; and (3) whether,
absent punitive damages, the plaintiff would receive inad-
equate compensation for his or her injuries. Vincent at *9.
The plaintiff argued that those factors are satisfied in this
case because: (1) there is overwhelming evidence that it is
this state’s clearly articulated public policy to protect nurs-
ing home residents from willful and wanton and/or negligent
actions; (2) abuse and neglect of long-term care facility resi-
dents are felonies; and (3) without punitive damages for will-
ful and wanton conduct, many estate representatives would
be discouraged from pursuing litigation (because the death
of an elderly resident often gives rise to limited compensa-
tory damages) and the Act’s deterrent purpose will thereby
be compromised. Id. In sum, the plaintiff argued that the
Act’s purpose to protect nursing home residents from abuse
and neglect is effectively subverted if the availability of
common-law punitive damages is cut off upon a resident’s
death. Id.

The appellate court disagreed with the plaintiff’s rea-
soning for three reasons.  First, the court determined that the
Grunloh factors were inappropriate in this case. Second, the
court concluded that Mattyasovszky did not create an equi-
table-considerations exception.  Finally, the court held that
even if an equitable-considerations exception exists, the ex-
ception does not apply to this case.  Id.  In Mattyasovszky,
the court outright rejected the argument that punitive dam-
ages were available under the Survival Act. Vincent at *10,
see Mattyasovszky, 61 Ill. 2d at 33, 330 N.E.2d at 510. The
Mattyasovszky court then held that where the plaintiff had
two distinct statutory actions and, thus, would not be with-
out a remedy, no strong equitable considerations required it
to recognize a common-law wrongful death cause of action
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that included punitive damages. Mattyasovszky, 61 Ill. 2d at
37, 330 N.E.2d at 512. Id.

The appellate court lastly explained that none of the Illi-
nois Supreme Court decisions following Mattyasovszky, in-
cluding National Bank, Froud and Ballweg, addressed the
existence of an equitable-consideration exception applicable
to the Survival Act. Rather, that exception appears to have
developed in appellate court case law. Id. The appellate court
did not agree with the plaintiff and amicus counsel that, ab-
sent the availability of common-law punitive damages, a
plaintiff in a survival action would be left without a remedy
for a violation of the Act. Id. In sum, the appellate court ruled
that the Nursing Home Act provides no statutory basis for
punitive damages, and no strong equitable considerations
require survival of punitive damages claims for violations of
the Nursing Home Act. Vincent at *13.

Depositions of Non Party Physicians

First District Appellate Court Finds Chiropractor
Was Physician Entitled to “Reasonable Fee”

In Montes v. Mai, __ Ill. App. 3d __, 925 N.E.2d. 258,
2010 WL 682445 (1st Dist. February 25, 2010), the plaintiff,
Norma Montes, filed a negligence action against defendant
Carter Mai, alleging that she suffered injuries after an auto-
mobile accident caused by the defendant. Montes, 925 N.E.2d
at 260, 2010 WL 682445 at *1. The defendant subpoenaed
the deposition of the plaintiff’s treating chiropractor, Dr.
Perez. Id. The defendant and Dr. Perez were unable to reach
an agreement as to a reasonable fee for the deposition. Id.
The chiropractor submitted financial information to the trial
court, which ruled that an hourly fee of $66.95 was reason-
able. Id. The chiropractor refused to be deposed and sought
leave to appeal pursuant to Illinois Supreme Court Rule
304(a). The trial court denied the request and subsequently
found the chiropractor in contempt and imposed a monetary
sanction after he refused to appear for the subpoenaed depo-
sition. The chiropractor then appealed pursuant to Rule
304(b)(5), which allows appeals from orders finding a per-
son in contempt with a monetary penalty without a special
finding pursuant to Rule 304. Id.

On appeal, the chiropractor argued that the trial court
abused its discretion in ordering a reasonable fee of $66.95
per hour because the chiropractor had submitted documenta-
tion supporting a higher fee. The chiropractor also argued
that the circuit court erred in holding him in contempt. Mon-
tes, 925 N.E.2d at 260, 2010 WL 682445 at *1.

The appellate court first considered an issue that neither
party raised before the trial court, specifically, whether a chi-
ropractor is a “physician” pursuant to Rule 204(c) and there-
fore entitled to a reasonable fee for discovery deposition tes-
timony. 925 N.E.2d at 261, 2010 WL 682445 at *2. Rule
204(c) provides that a non-party physician shall be paid a
reasonable fee for the time that he or she shall spend testify-
ing at the deposition. Id.; Ill. Sup. Ct. Rule 204(c). On ap-
peal, the plaintiff argued that a chiropractor was not a “phy-
sician” under Rule 204 and therefore only entitled to the statu-
tory witness fee of $20 per day plus mileage for travel. Id.

(Continued on next page)

The Medical Practice Act of 1987
defines physician expressly to include
both medical doctors and
chiropractors, and the Illinois
Supreme Court had previously
recognized that holders of the degree
of doctor of chiropractic possess the
same professional stature as those
holding the degrees as doctors of
medicine or doctors of osteopathy.

The appellate court first noted that no Illinois case had
defined “physician” as the term was used in Rule 204(c). Id.
The appellate court stated that words used by the Illinois
Supreme Court should be given their plain, ordinary mean-
ing and that the term physician had been defined as “a prac-
titioner of medicine.” Id. (citing BLACK’S LAW DICTIONARY

1147 (6th Ed. 1990)). Further, the Medical Practice Act of
1987 defines physician expressly to include both medical
doctors and chiropractors, and the Illinois Supreme Court
had previously recognized that holders of the degree of doc-
tor of chiropractic possess the same professional stature as
those holding the degrees as doctors of medicine or doctors
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of osteopathy. Id. at *3; 225 ILCS 60/2 (West 1998);
Vuagniaux v. Department of Professional Regulation, 208
Ill. 2d 173, 197, 802 N.E.2d 1156, 1170-1171 (2003). There-
fore, the appellate court concluded that the term “physician”
as used in Rule 204(c) encompassed a treating chiropractor.
Id. at *3.

The trial court’s order indicated that
the fee was determined by dividing the
doctor’s W-2 income by 52 weeks at
40 hours per week.

The appellate court next considered the chiropractor’s
argument that the fee set by the trial court was unreasonable.
Id. at *4. The appellate court noted that it would not reverse
the trial court’s ruling on the reasonableness of a fee under
Rule 204(c) in the absence of a transcript or bystander’s re-
port of the hearing at which the hourly rate was determined.
Id. (citing Buckholtz v. MacNeal Hospital, 313 Ill. App. 3d
521, 526-27, 729 N.E.2d 949, 953-54 (1st Dist. 2003)). The
trial court’s order indicated that the fee was determined by
dividing the doctor’s W-2 income by 52 weeks at 40 hours
per week. Id. at 263. The appellate court stated that although
the method applied by the trial court was not the only way to
determine a reasonable fee, the appellate court gave defer-
ence to the trial court’s determination of the fee. Id. at 263,
2010 WL 682445 at *5.

The appellate court further affirmed the portion of the
trial court’s order stating that the plaintiff was not required
to pay a two-hour minimum or pre-pay the fee for the
chiropractor’s testimony. Id. The appellate court referred to
the committee comments for Rule 204(c), which stated that
the fee should only be paid after the doctor testified and the
fee should not exceed an amount that reasonably reimburses
the doctor for the time spent actually testifying at the deposi-
tion. Id. at 264, 2010 WL 682445 at *5.

Finally, the appellate court vacated the finding of con-
tempt by the trial court because the chiropractor’s refusal to
comply with the court order reflected a good-faith effort to
obtain a ruling on the applicability of the reasonable fee lan-
guage and no direct precedent existed on the issue. Id.
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Fourth District Throws Out
Legitimate Business Interest
Test in Employment-Related
Restrictive Covenant Cases

Under Illinois law, the test for whether an employment
related restrictive covenant is enforceable has involved two
factors. First, are the time and territory restrictions reason-
able? Second, does the employer have a legitimate business
interest to protect? In Sunbelt Rentals, Inc. v. Ehlers, 915
N.E.2d 862 (4th Dist. 2009), however, the Fourth District
Appellate Court held that the legitimate business interest test
should not be applied.

In Ehlers, the court faced a typical employment-related
restrictive covenant case. Sunbelt Rentals sued its former
employee, Neil Ehlers, and his current employer, Midwest
Aerials & Equipment, Inc., after Ehlers left Sunbelt to work
for Midwest, its competitor. Ehlers had signed an employ-
ment agreement with Sunbelt containing a restrictive cov-
enant that prohibited him from being employed by any busi-
ness in competition with Sunbelt for one year if he was to be
employed in a location that was within 50 miles of any Sunbelt
branch where he had worked.

The trial court entered a preliminary injunction against
Ehlers, finding that the time and territory restrictions in
Ehlers’ employment agreement were reasonable and in the
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process refused to apply the legitimate business interest test.
Ehlers and Midwest appealed, arguing that the trial court abused
its discretion by failing to follow controlling precedent and that
Sunbelt did not have a legitimate business interest sufficient to
support the entry of a preliminary injunction.

The Fourth District went through the history of restric-
tive covenant cases in Illinois relating to the legitimate busi-
ness interest test. The court noted that, during the more than
three decades since the Nationwide Advertising Service, Inc.
v. Kolar, 28 Ill. App. 3d 671, 673, 329 N.E.2d 300, 301-02
(1st Dist. 1975) decision came down, the legitimate business
interest test has been cited in deciding restrictive covenant
cases by all the districts of the Illinois Appellate Court, in-
cluding the Fourth District. The court, however, observed
that the test had not been approved by the Illinois Supreme
Court and was created “out of whole cloth” by the Illinois
Appellate Court. The court held that the test was never em-
braced by the Illinois Supreme Court and its application by
the Appellate Court was inconsistent with the recent Illinois
Supreme Court decision in Mohanty v. St. John Heart Clinic,
S.C., 225 Ill. 2d 52, 866 N.E.2d 85 (2006).

In Mohanty, a group of physicians filed a declaratory
judgment action against their employer, alleging that certain
covenants in their employment contracts were void as against
public policy. The appellate court found that the Illinois Su-
preme Court in Mohanty determined that a restrictive cov-
enant that restrained cardiologists from practicing medicine
was enforceable and reached this conclusion without relying
upon or even mentioning the legitimate business interest test.
The appellate court, therefore, reasoned that when presented
with the issue of whether a restrictive covenant should be
enforced, the court should evaluate the time and territory re-
strictions contained therein only. If the court determines that
those restrictions are not unreasonable, then the restrictive
covenant should be enforced and the court need not engage
in an additional discussion regarding the application of the
legitimate business interest test.

This decision is certain to be highly contested. It im-
mensely changes the landscape of employment-related re-
strictive covenant cases in Illinois. The decision goes against
longstanding Illinois public policy that restrictive covenants
are not favored and should be enforced only if necessary to
support a legitimate business interest. Time will tell whether
the Fourth District’s reasoning gains any traction and becomes
the law in Illinois. But if it does then employers will more
easily be able to enforce restrictive covenants signed by their
employees, and the use of restrictive covenants could ex-
pand into fields not previously considered while the legiti-
mate business interest requirement existed.

Which Version of § 5/2-622
is Law Post-Lebron?

The Illinois Supreme Court recently issued its decision
in Lebron v. Gottlieb Memorial Hospital, the case that chal-
lenged the constitutionality of statutory caps on non-economic
damages in medical malpractice lawsuits. 2010 Ill. LEXIS
26 (Feb. 4, 2010). The statute that created the caps was part
of Public Act 94-677, which resulted in tort reform for medi-
cal malpractice cases. It was enacted in 2005 in response to
the health-care crisis. While the provision of caps on non-
economic damages was the only part of PA 94-677 that was
at issue in Lebron, the Illinois Supreme Court invalidated
the entire Act as the remaining sections were inseverable.
Specifically, § 995 of PA 94-677 provides that if any section
is held to be invalid, then the entire Act is invalid. PA 94-677
included many other new and amended statutes that applied
to medical malpractice suits including expert witness stan-
dards (735 ILCS 5/8-2501) and apology protection (735 ILCS
5/8-1901). The Act also updated the requirements of the stat-
ute that requires a Certificate of Merit, which is found at 735
ILCS 5/2-622.

Section 5/2-622 has evolved somewhat over the past 20
years. There has been some debate among lawyers and in the
courts as to which sections have been properly enacted and
which version of the statute is law. Now that PA 94-677 has
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been invalidated by Lebron, including the amendments to §
622, the correct version of this statute must be determined.

A history of § 5/2-622 is necessary in analyzing which
version is current.

1. Public Act 84-7 (1985)
Section 5/2-622, entitled Healing Art Malpractice, was

first enacted by Public Act 84-7 on August 15, 1985. This
Act made wide-spread revisions to the Code of Civil Proce-
dure and specifically addressed medical malpractice litiga-
tion. With this Act, the Illinois Legislature attempted to “re-
duce the burdens existing in the health professions as a re-
sult of the perceived malpractice crisis.” Bernier v. Burris,
113 Ill. 2d 219, 252 (1986). Section 5/2-622 requires medi-
cal malpractice plaintiffs to file with their complaint a writ-
ten report that certifies the merits of the claim. The report
must be authored by a licensed physician who is knowledge-
able about the issues involved in the case, has practiced or
taught within the last six years in the same area of medicine
that is at issue, and is otherwise qualified by experience or
competency in the subject matter of the case. 735 ILCS 5/2-
622(a)(1).

If a plaintiff was unable to obtain a written report prior
to the expiration of the statute of limitations, PA 84-7 also
allowed 90 days from the date the complaint was filed to file
the report. Under this version, it was not uncommon for plain-
tiffs to seek, and to be granted, additional time to file the
written report even after the initial 90 days had passed as the
statute included no express language prohibiting extensions.
This version also allowed the identity of the author of the
written report to be deleted.

2. Public Act 89-7 (1995)
Public Act 89-7, known as the Civil Justice Reform

Amendments of 1995 (“PA 89-7 or “the 1995 Amendments”),
enacted wide-sweeping tort reform. This Act applied to all
tort cases, and not just those claiming medical negligence.
Some of the more significant provisions included a $500,000
cap on non-economic damages, an abolition of joint liability
among joint tortfeasors, and restrictions on the doctrine of
apparent agency. PA 89-7 also amended § 5/2-622 in two
ways. First, it now required the name and address of the au-
thor of the written report to be included. Second, it required
the attorney affidavit to include the statement that the “plain-
tiff has not previously voluntarily dismissed an action based
upon the same or substantially the same acts, omissions, or
occurrences.” This section precluded the plaintiff from re-
ceiving a 90-day extension to file the written report, upon

refiling of the complaint, if the case had previously been
voluntarily dismissed.

3. Best v. Taylor Machine Works (1997)
The constitutionality of certain provisions contained

within the 1995 Amendments was challenged in the land-
mark case of Best v. Taylor Machine Works. 179 Ill. 2d 367
(1997). In that case, the Illinois Supreme Court held that the
$500,000 cap on non-economic damages and the abolish-
ment of joint liability was unconstitutional. Because the pro-
visions of PA 89-7 were inseverable, the entire Act was held
invalid by Best. With this decision, the amendments made to
§ 5/2-622 by PA 89-7 were invalid, and the statute reverted
back to the version that was in place prior to the 1995 Amend-
ments. The supreme court, however, noted in its opinion that
the General Assembly was “free to reenact whatever provi-
sions [of PA 89-7 not found unconstitutional] it deems desir-
able or appropriate.” Best at 471.

4. Public Act 90-579 (1998)
On February 4, 1998, which was several weeks after the

Illinois Supreme Court handed down its decision in Best, the
Illinois General Assembly passed Public Act 90-579. This
Act amended § 5/2-622 by adding “naprapaths” to the list of
health professionals covered by the statute. Instead of add-
ing “naprapaths” to the pre-1995 version of §5/2-622, which
was the version that was current post-Best and at the time
that PA 90-579 was enacted, the Legislature made the amend-
ment to the version of § 5/2-622 that was found to be invalid
by Best.

5. Cargill and O’Casek
The legitimacy to the re-enactment of the 1995 amend-

ments of 5/2-622 by PA 90-579 did not face any significant
challenges for several years. Then, in 2004, the Fourth Dis-
trict specifically addressed the issue of whether PA 90-579
properly reenacted the version of § 5/2-622 deemed invalid
by Best. Cargill v. Czelatdko, 353 Ill. App. 3d 654 (4th Dist.
2004). In Cargill, the appellate court presumed that the leg-
islature was aware of the supreme court’s holding in Best,
and the note in that opinion giving the legislature the author-
ity to re-enact any provisions of PA 89-7 that were not spe-
cifically held unconstitutional. The plaintiff in Cargill argued
that the only amendment to § 5/2-622 enacted by PA 90-579
was the additional “naprapath” language. The plaintiff as-
serted that new statutory language must be italicized to be
properly enacted.  The plaintiff pointed out that none of the
amendments added by PA 89-7, including the requirement to
identify the author of the written report, was italicized in PA

Medical Malpractice (Continued)
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90-579. The court was not persuaded, pointing out that § 5
of the Statute on Statutes (5 ILCS 70/5) “does not require
italics for new matters to be valid.” Cargill, 353 Ill. App. 3d
at 660.

The Illinois Supreme Court weighed in on the issue in
deciding O’Casek v. Children’s Home and Aid Society. 229
Ill.2d 421 (2008). The issue in front of the Court in O’Casek
was essentially the same as the issue addressed by the Fourth
District in Cargill. The Supreme Court reached a different
conclusion, however, and overruled Cargill.

The plaintiff in O’Casek filed a medical malpractice ac-
tion, but voluntarily dismissed it prior to obtaining a § 5/2-
622 report. The case was re-filed one year later without the
required report. The plaintiff  eventually filed the report, but
the complaint was dismissed for failure to attach an affidavit
that stated that the case had not been previously voluntarily
dismissed, as required by the pre-Best version of § 5/2-622.
The court denied the plaintiff’s motion to reconsider the dis-
missal.

The Fourth District reversed, and granted the defendants
an application for certificate of importance. Whether the dis-
missal was proper turned on whether the 1995 version of §
5/2-622 was re-enacted by 90-579. The Illinois Supreme
Court affirmed the judgment of the appellate court and agreed
with the plaintiff that her complaint was governed by the pre-
1995 version of § 5/2-622. The supreme court found that PA
90-579 did not amend the pre-Best version of § 5/2-622 ex-
cept to add the “naprapath” language. The supreme court re-
lied in part on the legislative history of 90-579, noting  that
the history is “devoid of any discussion of Best,” and that it
is clear from the documentation that the intent was only to
add the naprapath language. Therefore, the supreme court
held “Public Act 90-579 did not reenact the version of § 2-
622 that this court held invalid in Best.” O’Casek, 229 Ill.2d
at 447.

At the time of the decision, O’Casek only applied to ac-
tions that accrued prior to August 25, 2005. During the pen-
dency of O’Casek, the Illinois legislature passed massive tort
reform in PA 94-677.

6. Public Act 94-677
Public Act 94-677 enacted new provisions and amended

current law governing medical malpractice lawsuits where
the cause of action accrued on or before August 25, 2005. At
the heart of this Act were caps on non-economic damages.
Specifically, the new law provided for a cap of $1 million for
each defendant hospital and $500,000 for each defendant
physician.

Also, in light of the controversy over the status of § 5/2-

622, PA 94-677 amended that statute in order to leave no
doubt as to the requirements of the statute. Under this new
Act, the plaintiff was required to identify the author of the
written report. The new law also prohibited any additional
90-day extensions to obtain and file the report, after the ini-
tial 90 days expired.

7. Lebron v. Gottlieb Memorial Hospital

On February 4, 2010, the Illinois
Supreme Court held that the cap on
non-economic damages in medical
malpractice cases, which was created
by PA 94-677, was unconstitutional
because it was special legislation that
only protected a certain class of
tortfeasors, i.e., healthcare providers.
Lebron v. Gottlieb Memorial
Hospital, 2010 Ill. LEXIS 26 (Feb. 4,
2010). The supreme court did not
address any other provision of
PA 94-677. This Act contained a
non-severability clause, which
rendered the entire Act moot if any
portion was found invalid.

On February 4, 2010, the Illinois Supreme Court held
that the cap on non-economic damages in medical malprac-
tice cases, which was created by PA 94-677, was unconstitu-
tional because it was special legislation that only protected a
certain class of tortfeasors, i.e., healthcare providers. Lebron
v. Gottlieb Memorial Hospital, 2010 Ill. LEXIS 26 (Feb. 4,
2010). The supreme court did not address any other provi-
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sion of PA 94-677. This Act contained a non-severability
clause, which rendered the entire Act moot if any portion
was found invalid. Therefore, all of the newly created stat-
utes were now no longer law, and the statutes that were
amended by the Act revert back to their original versions.

This question remains after Lebron: What is the correct
version of 735 ILCS 5/2-622?

The Correct Version of § 5/2-622
Curiously, the valid version of § 5/2-622 is difficult to

find in a cohesive form in print. Rather one must piece it
together. Lebron invalidated the version of § 5/2-622 that
was enacted by tort reform in 2005. To determine what ver-
sion is now correct, we must determine which version was in
place immediately prior to the passage of PA 94-677. It ap-
pears that based upon the holding in O’Casek, the version of
§ 5/2-622 that was enacted in 1985 by PA 84-7, plus the napra-
path language properly added by PA 90-579, is the current
law. The 1995 amended version, which included the require-
ment to identify the author of the written report and the re-
quirement of the plaintiff’s attorney to attest that the case
has not previously been voluntarily dismissed, was struck
down by O’Casek.

This current version of § 5/2-622 will likely make it more
difficult for health care providers to challenge a plaintiff’s
Certificate of Merit. Based on the tortured history of §5/2-
622, it seems that a plaintiff need not identify the author of
the report, file the report within 90 days of filing a complaint,
or provide a report from a professional that is Board Certi-
fied or Board eligible in the same area of medicine as the
defendant. But, the requirement remains that the plaintiff pro-
vide a report from an author who is practicing, or within the
last six years has practiced, within the same area of medicine
that is at issue in the case. Therefore, a defendant should dili-
gently raise arguments using this language to challenge the
plaintiff’s Certificate of Merit. In doing so, a defendant still
has an opportunity to defeat an inappropriate report, for ex-
ample where a surgeon opines that your client, a radiologist,
has deviated from the standard of care.
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On May 26, 2010, the Illinois Supreme Court allowed Peti-
tions for Leave to Appeal in the following civil cases of gen-
eral interest.

New Negligence Standard of Care:
Must a Manufacturer Design Away All

Possible Risks or Provide a Warning for Them?

Jablonski v. Ford Motor Co., et al., Gen. No. 110096,
Fifth District No. 5-05-0723

The plaintiff filed a product liability case based on neg-
ligence, arising from a 2003 accident involving a 1993 Lin-
coln Town Car that was rear-ended by a Chevrolet Lumina at
approximately 60 miles per hour. The collision forced a pipe
wrench in the decedent’s trunk to penetrate the fuel tank and
cause a fire that killed the decedent and seriously injured the
plaintiff.

The trial court submitted the case to the jury over the
defendant’s objections on four theories of negligence: (1)
locating the fuel tank behind the axle; (2) failing to shield
the fuel tank to prevent punctures from objects in the trunk;
(3) failing to warn of the risk of trunk contents puncturing
the fuel tank; and (4) failing to inform of the existence of a
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trunk pack accessory that could have been installed or of trunk
packing recommendations. The jury returned general verdicts
awarding approximately $28.1 million in compensatory dam-
ages and approximately $15 million in punitive damages.

The Illinois Appellate Court for the Fifth District affirmed
the trial court’s judgment, finding that the jury properly con-
sidered the negligent design claims. Jablonski v. The Ford
Motor Co., 398 Ill. App. 3d 222, 923 N.E.2d 347, 372 (5th
Dist. 2010). According to the Fifth District, evidence was
submitted that fuel tanks situated behind the rear axle were
defective because they tended to rupture in rear-end colli-
sions, causing post-collision fires, and that the defendant had
long been aware of such a hazard. Further, the court found
the defendant was negligent in continuing to design vehicles
without at least guarding against that hazard or warning ve-
hicle owners about it. Additionally, the Fifth District ruled
the trial court properly instructed the jury, despite using two
non-IPI instructions. Next, the Fifth District found no error
in the trial court’s refusal to submit the defendant’s special
interrogatories to the jury regarding whether the Town Car
was reasonably safe, whether the defendant used ordinary
care for the plaintiff and the decedent’s safety, and whether
the defendant acted with disregard as to the plaintiff and the
decedent. Finally, the Fifth District held the evidence in the
trial court supported giving a jury instruction on punitive
damages.

On appeal to the Illinois Supreme Court, the defendant
contends the Fifth District’s opinion imposes an entirely new
standard of care, which requires a manufacturer to eliminate
all possible risks or provide consumers with a warning about
them. The defendant argues that such a standard is contrary
to Blue v. Environmental Eng’g, Inc., 215 Ill. 2d 78, 828
N.E.2d 1128 (2005). According to the defendant, the Blue
court found a claim for negligent design requires proof that
“the defendant deviated from the standard of care that other
manufacturers in the industry followed at the time the prod-
uct was designed.” Id. at 1141, accord Townsend v. Sears,
Roebuck & Co., 227 Ill. 2d 147, 156, 879 N.E.2d 893, 899
(2007). The defendant also argues there was ample evidence
in the trial court record, much of it from plaintiffs’ expert,
which established the defendant designed the Town Car to
meet every objective standard that might constitute the ap-
propriate standard of care. Thus, the Fifth District erred when
it relied on the general engineering standard of care. Accord-
ing to the defendant, this requires an engineer who identifies
a potential hazard to develop a design that removes the haz-
ard, or if unable to do so, design a shield or guard against the
hazard, or if even that is impossible, warn of the hazard. The
defendant argues that such a standard is impossible to meet

and is contrary to both the Blue and Townsend holdings.
The defendant further asserts the Fifth District created a

split among the appellate districts by wrongly approving the
plaintiffs’ post-sale failure to warn claims. According to the
defendant, the First, Second, and Third Districts have held a
manufacturer has no duty to provide post-sale warnings of
hazards. Modelski v. Navistar Int’l. Transp. Corp., 302 Ill.
App. 3d 879, 890, 707 N.E.2d 239, 247 (1st Dist. 1999);
Rogers v. Clark Equip. Co., 318 Ill. App. 3d 1128, 1136, 744
N.E.2d 364, 370 (2nd Dist. 2010); Collins v. Hyster Co., 174
Ill. App. 3d 972, 977, 529 N.E.2d 303, 306 (3rd Dist. 1988).

On appeal to the Illinois Supreme
Court, the defendant contends the
Fifth District’s opinion imposes an
entirely new standard of care, which
requires a manufacturer to eliminate
all possible risks or provide consumers
with a warning about them.

The defendant also argues the Fifth District erred by con-
cluding that a general verdict insulates the post-sale warning
claims. According to the defendant, the plaintiffs had never
pleaded the post-sale duty to warn theory before the trial court
submitted the case to the jury. As such, the defendant claims
it is entitled to a new trial.

Finally, the defendant challenges several evidentiary rul-
ings by the appellate court. First, the defendant contends the
Fifth District wrongly permitted evidence of post-sale, pre-
injury remedial measures. This holding is contrary to
Carrizales v. Rheem Mfg. Co., 226 Ill. App. 3d 20, 41, 589
N.E.2d 569, 583 (1st Dist. 1991), Schaffner v. Chicago &
N.W. Transp. Co., 129 Ill. 2d 1, 14, 541 N.E.2d 643, 647
(1989), and Herzog v. Lexington Twp., 167 Ill. 2d 288, 300,
657 N.E.2d 926, 932 (1995).

Further, the defendant contends the appellate court
wrongly excluded evidence that the 1993 Town Car met 2006
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federal safety standards, which was relevant to show the de-
fendant was neither negligent nor willful and wanton in de-
signing the vehicle. The defendant cites several cases that
indicate such evidence is relevant in a product liability case.
See Stonehocker v. Gen. Motors Corp., 587 F.2d 151, 157
(4th Cir. 1978); Horne v. Owens-Corning Fiberglass Corp.,
4 F.3d 276, 281-82 (4th Cir. 1993); accord Seward v. Griffin,
116 Ill. App. 3d 749, 762, 452 N.E.2d 558, 568 (3rd Dist.
1983); Jones v. Black & Decker Mfg. Co., 202 Ill. App. 3d
401, 402-03, 559 N.E.2d 1004, 1005-06 (1st Dist. 1990).

The defendant also argues the court wrongly approved
admission of 416 incidents with no evidence of substantial
similarity. According to the defendant, because there was no
foundation that the accident or vehicles were substantially
similar, their admission constitutes reversible error. Bachman
v. Gen. Motors Corp., 332 Ill. App. 3d 760, 785-87, 776 N.E.
2d 262, 286-87 (4th Dist. 2002).

The defendant’s final argument to the Illinois Supreme
Court is the appellate court affirmed an unlawful, arbitrary,
and unconstitutional award of punitive damages. The defen-
dant avers the evidence was insufficient to support a submis-
sion of the plaintiffs’ punitive damages claim. Further, upon
submission of the claim, the defendant argues the trial court
improperly instructed the jury regarding punitive damages.

What is the Applicable Statute of
Limitations for a Hospital’s Implied

Indemnity Counterclaim?

Uldrych v. VHS of Illinois, Inc. d/b/a MacNeal Hospital,
Gen. No. 110170, First District No. 1-08-3278

The plaintiff filed a medical malpractice action against
the defendants, the hospital, his physicians, and their em-
ployer, a surgical services company, alleging that Mr. Uldrych
suffered several injuries during gastric bypass surgery in
February 2003. Upon Mr. Uldrych’s death, Mrs. Uldrych filed
an amended complaint, alleging the surgical services com-
pany employed the physicians and that it was vicariously li-
able for the physicians’ treatment of Mr. Uldrych. In addi-
tion, the amended complaint averred that the physicians were
actual or apparent agents of the hospital defendant, and thus,
the hospital was vicariously liable for the physicians’ negli-
gent acts and omissions.

The hospital filed a counterclaim against the physicians
and the surgical services company, contending that the hos-
pital had agreed to pay $1 million to settle the underlying

malpractice action and sought indemnification from the phy-
sicians and the surgical services company.

In September 2008, the trial court dismissed the under-
lying medical malpractice action, but allowed the hospital’s
counterclaim to remain pending. On the same day, the hospi-
tal filed an amended counterclaim averring the physicians
were employees or agents of the surgical services company
at the time of Mr. Uldrych’s surgery. The amended counter-
claim also alleged the physicians and their employer owed
the hospital an implied quasi-contractual obligation for in-
demnification based on the assertions contained in the un-
derlying second amended complaint that the physicians were
the actual or apparent agents of the hospital. The amended
counterclaim also sought indemnification for the $1 million
that the hospital had agreed to pay to settle the underlying
action.

The physicians and the surgical services company filed
motions to dismiss pursuant to 735 ILCS 5/2-619(a)(5). They
argued that the hospital failed to file its counterclaim for
implied indemnification within the four-year statute of re-
pose contained in 735 ILCS 5/13-212(a). The circuit court
dismissed the hospital’s amended counterclaim as time-
barred.

The Illinois Appellate Court, First District, affirmed the
dismissal of the hospital’s amended counterclaim. Uldrych
v. VHS of Illinois, Inc. d/b/a MacNeal Hospital, 2010 Ill. App.
LEXIS 159, *13-14 (1st Dist. March 2, 2010). The appellate
court agreed that the hospital’s counterclaim was subject to
the four-year medical malpractice statute of repose. It rejected
the hospital’s argument that in choosing the appropriate stat-
ute of limitations, the appellate court should focus on the
nature of the hospital’s injury pursuant to the Illinois Su-
preme Court’s decision in Travelers Cas. & Sur. Co. v. Bow-
man, 229 Ill. 2d 461, 893 N.E.2d 583 (2008).  Rather, ac-
cording to the hospital, the appellate court found that the
determination of whether an injury falls within the scope of
the medical malpractice statute of repose is based on whether
the injury arose out of patient care. Therefore, the appellate
court found the hospital’s counterclaim for implied indem-
nity was filed untimely, more than one and a half years after
the expiration of the period of repose.

The hospital argues to the Illinois Supreme Court that
the applicable statute of limitations for implied indemnity
claims in medical malpractice actions is a matter of first im-
pression. Further, the hospital asserts the appellate court’s
opinion is contrary to the Illinois Supreme Court’s holding
in Travelers. According to the hospital, the appellate court
focused on the physicians’ liability to the plaintiff for negli-
gence arising from their treatment of the plaintiff’s decedent
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and not on the nature of the physicians’ liability to the hospi-
tal under a theory of quasi-contractual implied indemnity.
The hospital contends the appellate court’s reasoning was
contrary to Travelers, which stated, “We have long held that
‘it is the nature of the plaintiff’s injury rather than the nature
of the facts from which the claim arises which should deter-
mine what limitations period should apply.’” Travelers, 893
N.E.2d at 586-87 (quoting Armstrong v. Guigler, 174 Ill. 2d
281, 286-87, 673 N.E.2d 290, 293-94 (1996) and Mitchell v.
White Motor Co., 58 Ill. 2d 159, 162, 317 N.E.2d 505, 507
(1974)).

Does Illinois Recognize the “Pick-Off”
Exception to the Mootness Doctrine in

Class Action Cases?

Barber v. American Airlines, Inc., Gen. No. 110092,
First District No. 1-09-0952

The plaintiff purchased a ticket for travel on one of the
defendant’s airplanes. Before the flight, the plaintiff checked
two suitcases, and the defendant charged her a $40.00 checked
baggage fee. When the defendant cancelled the plaintiff’s
flight, she requested cancellation of the ticket. The defen-
dant refunded the price of the ticket but purportedly told the
plaintiff that it was not its policy to refund the $40.00 checked
baggage fee.

Within days of her cancelled flight, the plaintiff filed a
complaint against the defendant alleging breach of contract
based on the defendant’s failure to immediately refund the
checked baggage fee and a class action count seeking recov-
ery on behalf of similarly-situated persons. Upon review of
the complaint, the defendant determined the plaintiff was
entitled to a refund of her checked baggage fee and contacted
the plaintiff’s counsel regarding that decision. The plaintiff’s
counsel refused the refund as well as the defendant’s offer to
pay the court costs incurred to date and advised that the case
would proceed as a class action.

Despite the counsel’s refusal, the defendant issued a full
refund to the plaintiff’s credit card, which was the original
form of payment, in accordance with its pre-existing policy
regarding refunds of checked baggage fees. The defendant
moved to dismiss the complaint under 735 ILCS 5/2-619 on
the grounds that the plaintiff’s contract claim was meritless
and her complaint was moot.

The trial court granted the defendant’s motion to dis-
miss and dismissed the plaintiff’s complaint with prejudice
on mootness grounds.

The Illinois Appellate Court, First Judicial District, re-
versed the trial court’s entry of judgment in the defendant’s
favor on the basis that the “pick-off” exception to the
mootness doctrine applied. Barber v. American Airlines, Inc.,
925 N.E.2d 1240, 2009 Ill. App. LEXIS 1372 *29-30 (1st
Dist. Feb. 11, 2010). The general rule is that if a defendant
tenders the relief requested to the named plaintiff of a class
action before the class is certified the claim is dismissed as
moot.  But, if the timing of the tender suggests that the de-
fendant was trying to “pick-off” the named plaintiff unfairly,
then the mootness doctrine may not apply. The court found
the plaintiff sought discovery promptly and filed a motion to

The hospital contends the appellate
court’s reasoning was contrary to
Travelers, which stated, “We have
long held that ‘it is the nature of the
plaintiff’s injury rather than the
nature of the facts from which the
claim arises which should determine
what limitations period should apply.’”

The hospital also argues that the First District’s decision
conflicts with another opinion from the First District, Ashley
v. Evangelical Hosp. Corp., 230 Ill. App. 3d 513, 594 N.E.2d
1269 (1st Dist. 1992). In Ashley, the court held a hospital’s
implied indemnity claim against a physician defendant was
time-barred under § 13-212(a). Ashley, 594 N.E.2d at 1278.
The hospital avers that the Ashley holding directly conflicts
with the Fifth District’s earlier holding in Roberson that §13-
212(a) applies to an implied indemnity claim in the medical
malpractice context, but that §13-202, the statute of limita-
tions for written contracts, applies to an express indemnity
claim in the same context. Roberson v. Belleville Anesthesia
Assoc., Ltd., 213 Ill. App. 3d 47, 51, 571 N.E.2d 1131, 1133
(5th Dist. 1991). The hospital argues the Illinois Supreme
Court should resolve the conflict between these inconsistent
decisions and determine what the applicable limitations pe-
riod is for indemnity claims brought by hospitals.
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compel answers to discovery; thus, she exercised the reason-
able required diligence to pursue her class action claim.

The defendant argues to the Illinois Supreme Court that
the First District’s opinion is in direct conflict with both
Wheatley v. Bd. of Educ. of Township High Sch. Dist. 205, 99
Ill. 2d 481, 459 N.E.2d 1364 (1984) and Akinyemi v. JP Mor-
gan Chase Bank, N.A., 391 Ill. App. 3d 334, 339, 908 N.E.2d
163, 169 (1st Dist. 2009). According to the defendant, the
general rule articulated in Wheatley is if a defendant tenders
the named plaintiff the relief requested before a class action
is certified, the underlying cause of action must be dismissed
as moot as there is no longer an actual “case or controversy.”
Wheatley, 459 N.E.2d at 1367. Further, the defendant argues
that in Illinois a defendant is not foreclosed from offering a
settlement or tender to the named plaintiff in a class action
even if it renders the class action moot and regardless of
whether the defendant had the intention to prevent class for-
mation. Akinyemi, 908 N.E.2d at 169-70; Cohen v. Compact
Power Sys., LLC, 382 Ill. App. 3d 104, 108, 887 N.E.2d 668,
673 (1st Dist. 2008); Bruemmer v. Compaq Computer Corp.,
329 Ill. App. 3d 755, 763, 768 N.E.2d 276, 283 (1st Dist.
2002); Arriola v. Time Ins. Co., 323 Ill. App. 3d 138, 150,
751 N.E.2d 221, 230-31 (1st Dist. 2001).

The defendant further argues that Wheatley establishes
that the critical event in determining whether a named
representative’s claim is moot is whether the representative
moved for class certification prior to the time a tender is made
by a defendant. Wheatley, 549 N.E.2d at 1367. Conversely,
the defendant argues that the First District’s “pick-off” ex-
ception creates uncertainty and eliminates the “case or con-
troversy” requirement by allowing a putative class represen-
tative to continue litigating a case even after her personal
stake is eliminated.

Finally, the defendant argues that even if the Illinois
Supreme Court recognizes a “pick-off” exception to the
mootness doctrine for class cases, it should define the breadth
and applicability of the exception so that the utility of the
mootness doctrine remains intact.

Supreme Court Watch (Continued)
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Use of Plaintiff’s Expert
Affidavits to Create

Questions of Material Fact
Davis v. Material Handling Associates Inc., No. 3-09-

0214, 2010 Ill. App. LEXIS 488, explores the evidentiary
threshold product liability plaintiffs must meet in order to
survive summary judgment. The crux of Davis is relatively
straightforward: the plaintiff does not bear the burden of dis-
proving all other possible causes of injury in a product li-
ability action in order to survive a motion for summary judg-
ment. The Davis holding is supported by the principle that a
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plaintiff is not required to prove his case at the summary judg-
ment stage, but must present some facts to support the claim.
Tockett v. Chevrolet Motor Division, 31 Ill. App. 3d 217, 223,
334 N.E.2d 764 (1st Dist.1975).

Davis requires the consideration of the following when
moving for summary judgment in a product liability case:
how much evidence is required for plaintiffs to overcome
the summary judgment hurdle; when is expert testimony more
than mere speculation, particularly in cases where the alleg-
edly defective product is destroyed or otherwise unavailable;
and where is the line between evidence that raises an infer-
ence of probability as opposed to mere possibility?

On February 13, 2003, plaintiff Charles Davis, a ware-
house worker for Cat Logistics Services, Inc., was injured
when he fell from an “order picker.” An order picker is an
electric machine that allows workers to be elevated on a plat-
form in a warehouse to fill orders or “pick” certain products
from high warehouse racks. The plaintiff claimed that while
he was elevated on the order picker, he was sprayed in the
face and chest with hydraulic fluid from the order picker’s
hydraulic hose. Shortly afterwards, the lift on the order picker
descended and plaintiff fell to the floor, sustaining injuries.
The order picker had been designed by the defendant, Mate-
rial Handling Association, Inc. (Material Handling), and was
being maintained by Calumet Lift Services (Calumet). The
Cat Logistics facility had used the order picker for three years
before the incident.

On December 1, 2004, the plaintiff filed a complaint
against defendants including Material Handling. In his third
amended complaint, the plaintiff alleged strict products li-
ability, negligent products liability, and negligent spoliation
against Material Handling. The plaintiff alleged that the hose
had a “propensity to crack, rot, break, or otherwise fail” and
that the hose connectors or couplings “had propensity to slip,
disconnect, or otherwise fail.” Davis, 2010 Ill. App. LEXIS
488, at *4.

Although there were no eyewitnesses, there was testi-
mony from employees of CAT Logistics who observed the
order picker shortly after the incident. The testimony indi-
cated that the hose appeared “dry-rotted” and stretched from
pressure. Further, the testimony implied operator misuse be-
cause the order picker appeared damaged as though it “took
a blow” and that the area around where the order picker was
situated during the incident was in disarray Id. at *3. A me-
chanic for Calumet Lift Services who had repaired the order
picker reported that the hydraulic hose was “ripped and
smashed” and that the condition of the brackets indicated
that the order picker “must have crashed into something.”
Id. The mechanic for Calumet Lift Services took possession

of the hose which eventually disappeared from Calumet’s
shop.

On August 9, 2007, Material Handling filed a motion for
summary judgment arguing that the plaintiff had insufficient
evidence to prove causation because: (1) the hose was miss-
ing; and (2) the plaintiff failed to eliminate secondary causes
such as negligent maintenance and misuse of the order picker.

In reversing the trial court’s grant
of summary judgment, the Illinois
Appellate Court, Third District relied
on three cases to support its holding
that plaintiff was not required to
disprove all other possible causes of
injury in order for there to be a
genuine issue of material fact.

In response to the defendant’s motion for summary judg-
ment, the plaintiff submitted the expert affidavit of an engi-
neer who inspected the order picker and reviewed the ser-
vice history, manuals, witness testimony, and accident reports.
The plaintiff’s expert opined that the malfunction of the hy-
draulic hose was a direct result of defective design and that
this defect caused the plaintiff’s injuries. The affidavit also
eliminated negligent operation and misuse of the order picker
as a possible cause of the accident.

On February 27, 2008, the trial court granted summary
judgment in favor of the defendant holding that “[f]or the
plaintiff to prevail under these circumstances, he must elimi-
nate misuse and all other causes before a cause of action can
continue on a theory of defective design.” Id. at *8. The court
found that the plaintiff had failed to eliminate other causes
for the accident including operator error, misuse, or improper
maintenance. Specifically, the trial court relied on evidence
of improper maintenance as a significant cause of plaintiff’s
injuries because the hose was dry-rotted and the unit was
operated 150 hours beyond the scheduled maintenance.

On appeal, the plaintiff argued that the trial court erred
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in granting summary judgment as to his product liability
claims because the expert’s opinion that the order picker was
defective in design and caused his injuries was sufficient to
create a genuine issue of material fact. In reversing the trial
court’s grant of summary judgment, the Illinois Appellate
Court, Third District relied on three cases to support its hold-
ing that plaintiff was not required to disprove all other pos-
sible causes of injury in order for there to be a genuine issue
of material fact. First, the court discussed Stewart v. B.F.
Goodrich Co, 153 Ill. App. 3d 1078, 1079, 506 N.E.2d 783
(5th Dist. 1987), where the plaintiff sued a tire manufacturer
for injuries she sustained when her car tire exploded. The
tire manufacturer filed a motion for summary judgment on
the grounds that the plaintiff had failed to exclude tire defla-
tion or under-inflation as a cause of the accident. The Fifth
District held that the affidavit of the plaintiff’s expert indi-
cating that the tire failed because it was defective “in some
way” was sufficient to avoid summary judgment. Stewart,
153 Ill. App. 3d at 1081. The fact that the Stewart expert did
not identify the specific defect was not fatal to the plaintiff’s
cause.

Second, the court examined Varady v. Guardian Co., 153
Ill. App. 3d 1062, 1064, 506 N.E.2d 708 (5th Dist. 1987),
where the plaintiff brought an action against the manufac-
turer for injuries she allegedly sustained when her aluminum
crutch buckled causing her to fall. The jury found in the
plaintiff’s favor and the trial court entered judgment notwith-
standing the verdict in favor of the manufacturer. The appel-
late court reversed on grounds that there was sufficient evi-
dence for the jury to find that the crutch collapsed because it
was defective, not because the plaintiff caused her fall.

Varady is distinguishable from Davis because the plain-
tiff in Varady did not submit opinions of her own expert in
support of her cause of action. While the Varady plaintiff did
not present expert testimony, the manufacturer did. The
Varady plaintiff’s failure to do so was offset by the
manufacturer’s ineffective expert testimony, which bolstered
plaintiff’s evidence. Further, the expert’s testimony was weak-
ened because the expert had examined crutches that were
not identical to those admitted into evidence.

The third case referenced by Davis was Tulgetske v. R.D.
Werner Co., 86 Ill. App. 3d 1033, 1034, 408 N.E.2d 492 (5th
Dist. 1980), where the plaintiff sued a manufacturer for inju-
ries he allegedly sustained when a ladder collapsed beneath
him causing him to fall. On appeal, the manufacturer argued
that the trial court should have directed verdict in its favor
because the plaintiff failed to prove the ladder defect proxi-
mately caused his injuries. The ladder was tested by experts

for both sides and the plaintiff’s testimony was corroborated
by two witnesses. The appellate court affirmed judgment for
the plaintiff because the evidence was sufficient for the jury
to conclude that there was no abnormal use and that a defect
caused the ladder to fail. Notably, the Tulgetske court stated
that even without the expert testimony, the plaintiff’s testi-
mony, which was corroborated by two witnesses after the
incident, was sufficient for the jury to find for the plaintiff.

Using the precedent set forth in the foregoing cases, the
Davis court held that the plaintiff’s evidence was sufficient
to create a genuine issue of material fact. The court rejected
the defendant’s argument that the experts’ opinions were
based on pure speculation finding that the opinion was in-
formed by an examination of the order picker, manuals, acci-
dent reports and depositions of witnesses. The court further
noted that the defendant’s claim that the opinions of the
plaintiff’s expert were contradicted by the vast majority of
the evidence supported the court’s holding that a question of
fact existed.

Lastly, the court distinguished Sanchez v. Firestone Tire
& Rubber Co., 237 Ill. App. 3d 872, 604 N.E.2d 948 (3rd
Dist. 1992) where the plaintiff brought a strict product liabil-
ity claim against defendant for improper installation of a tire
and inner tube. The inner tube was unavailable and the
plaintiff’s expert never examined the inner tube or photo-
graphs of it. In affirming summary judgment, the Sanchez
court held that the cause of the incident could only be left to
speculation because the expert’s testimony indicated noth-
ing more than mere possibility that the inner tube was im-
properly installed. The Davis court distinguished Sanchez
because the expert opinion was based on an examination of
the order picker, other documents, and witness testimony.
The court further noted that the fact that the hose was not
produced was of no consequence since a product liability
case can be proven by circumstantial evidence.

The Davis holding hinged on the affidavit of the
plaintiff’s expert, which affirmatively stated that the order
picker was defective and caused the plaintiff’s injury. The
expert also negated the defendant’s theory that operator mis-
use caused the accident. “For circumstantial evidence to make
out a prima facie case, it must tend to negate other reason-
able causes or there must be an expert opinion that the prod-
uct was defective.” Stewart v. B.F. Goodrich, 153 Ill. App.
3d at 1081.

The mere occurrence of an accident is usually insuffi-
cient to prove that the product was defective. However, “the
addition of very little more in the way of other facts, as for
example . . ., that the defect had given trouble before the
accident, . . . or the elimination of other causes, or the aid of



37

Third Quarter 2010

expert opinion, may be enough to support the inference.”
Prosser, The Fall of the Citadel (Strict Liability to the Con-
sumer), 50 Minn. L.Rev. 791, 843-44 (1966). “Because li-
ability in a products liability action cannot be based on mere
speculation, guess, or conjecture, the circumstances shown
must justify an inference of probability as distinguished from
mere possibility” Stewart, 153 Ill. App. 3d at 1081.

The Davis holding must be distinguished from non-spe-
cific defect cases. Under a non-specific defect theory, plain-
tiff is required to prove: 1) that there was no abnormal use of
the product; 2) that there was no reasonable secondary cause;
and 3) that the product failed to perform in the manner rea-
sonably to be expected in light of its nature and intended
function. Illinois Pattern Jury Instructions, Civil No.
400.01.01 (2008).

While the court’s opinion discusses the exclusion of all
reasonable secondary causes, the Davis case is not a non-
specific defect case. The plaintiff’s expert in Davis pointed
to a specific design defect which he alleged caused the
plaintiff’s injuries; specifically a tension misalignment prob-
lem related the order picker’s hydraulic hose. Even without
the hose, the theory of the plaintiff’s expert, which was based
on circumstantial evidence, enabled the plaintiff to withstand
the defendant’s motion for summary judgment.

Thus, while a plaintiff need not disprove all other causes
to survive summary judgment, a plaintiff must submit evi-
dence that is more than merely colorable. In Davis, the
expert’s opinions, reflected in his affidavit, identified the
defect in the order picker and eliminated operator misuse as
a reasonable secondary cause.  In this scenario, the absence
of the product was not fatal to plaintiff’s case since there
was sufficient circumstantial evidence to support an infer-
ence of defect. Product liability plaintiffs did not fare as well
in situations where: (1) the plaintiff failed to produce expert
opinion that product was defective, especially in cases in-
volving complex products, see Shramek v. General Motors
Corp, 69 Ill. App. 2d 72, 216 N.E.2d 244 (1st Dist. 1966);
Ralston v. Casanova, 129 Ill. App. 3d 1050, 473 N.E.2d 444
(1st Dist. 1984); (2) plaintiff’s expert could not state that the
product was probably defective or expert’s opinion was im-
peached, see Henry v. Panasonic Factory Automation Co.,
396 Ill. App. 3d 321, 917 N.E.2d 1086 (4th Dist. 2009);
Varady 153 Ill. App. 3d at 1064; and (3) plaintiff failed to
eliminate any other equally plausible causes, see Tockett v.
Chevrolet Motor Division, 31 Ill. App. 3d 217, 223 (1st Dist.
1975); Loy v. Firestone Tire & Rubber Co., 168 Ill. App. 3d
503, 522 N.E.2d 848 (4th Dist. 1988).

Practice Tips

Where direct evidence of a defect is lacking, the Davis
holding illustrates the difficulty presented by well-crafted
expert affidavits. Even without identifying a specific defect,
the expert need only opine concretely, upon examination of
the evidence, that the product was defective and the defect
proximately caused the accident. Courts are likely to allow a
plaintiff’s case to proceed on the merits if the expert presents
a specific opinion that the defect caused the injury and elimi-
nates at least some of the other plausible causes. The follow-
ing are tactics that may be used to scrutinize an expert affida-
vit submitted solely on its face to combat a well-founded
motion for summary judgment:

■ Use the expert’s failure to examine the product in
question or all of the evidence to argue that the opin-
ion rendered is speculative at best. The failure to use
examples or conduct discovery about similar issues can
be used to question the thoroughness of an expert’s ex-
amination and render the expert’s opinion unreliable and
not sufficient to create a question of fact. See Sanchez,
237 Ill. App. 3d at 872.

■ Depose the plaintiff’s expert prior to summary judg-
ment. Demonstrate, through the use of expert witness or
impeachment of the plaintiff’s expert, that there are
equally plausible causes of the incident as compared to
the plaintiff’s theory. If the plaintiff’s expert fails to cast
doubt on any of the competing reasonable causes, the
court may find that the case is improper for jury consid-
eration because the evidence suggests a mere possibility
that the product was defective, among multiple other
potential causes. See Mullen v. General Motors Corp, 32
Ill. App. 3d 122, 336 N.E.2d 338 (1st Dist. 1975); Scott
v. Fruehauf Corp., 602 F.Supp. 207, (S.D. Ill. 1985).

■ The plaintiff must also prove that the defect existed
at the time it left the hands of the manufacturer. If the
expert fails to address this issue, he or she is omitting a
necessary element to a products liability claim and can-
not create a question of fact.  See Loy, 168 Ill. App. 3d at
522.
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Tracy E. Stevenson is a partner in the Chicago firm of
Robbins, Salomon & Patt, Ltd., where she concentrates her
practice in medical malpractice defense and insurance de-
fense. She has defended cases on behalf of physicians and
hospitals and represented various major insurance compa-
nies in claims involving fraud. Ms. Stevenson also repre-
sents corporations in litigation matters including TRO’s and
shareholder actions. She is licensed in Michigan as well as
Illinois and speaks at various seminars around the country.

About the Author

Property Insurance

By: Tracy E. Stevenson
Robbins, Salomon & Patt, Ltd.
Chicago

A Flooded Basement
May Not Lead to Liability

Warmer weather brings rain, which potentially causes
sewer backup and wet basements. A client calls seeking re-
dress related to his water-soaked basement. What actions
should an attorney take in response to such a phone call be-
fore filing suit?  The usual potential defendants abound: an
errant neighbor improperly dug a new well, improper instal-
lation of sewer lines by a construction company, or even your
client’s homeowner’s insurer. Each could be liable. But, does
your client have redress if a municipal sewer caused the seep-
age? This article will contemplate parties which are poten-
tially liable for a sewer backup that causes flooding or water
seepage into a homeowner’s basement. It will also set forth
guidelines for litigation where a municipality causes the
homeowner’s soggy basement.

First, Rule Out An Act of God

In order to determine coverage under your client’s
homeowner’s policy, investigate the facts and obtain the
weather report for the days surrounding the flooding. Gener-
ally, homeowner’s policies exclude from coverage incidents
which arise from an Act of God. Weather-related issues are
often deemed to be an Act of God. Thus, if the insurer can
demonstrate that the backup from the sewer or drains was
caused by extraordinary rainfall, the act of God exclusion
may come into play. Even if the court determines that a rain-
storm was an “act of God” under the insurance policy, the
homeowner may have an defense that the rain was not the
sole cause the damage. A secondary cause of liability may
exist that the proximate cause of the damages was at least in
part a result of the failure of those responsible to keep the
water course clean and free from debris. After determining
whether the weather was the sole proximate cause of the water
that entered your new client’s basement, one must next de-

termine who controlled and maintained the sewer out of which
the water rose. Generally, a municipality has control of the
local sewer lines.

Second, What if A Municipality
Controlled the Sewer Line?

If the municipality controls the line, the municipality
often wins. Illinois case law is consistent that in the absence
of evidence that a storm sewer was inadequately maintained
or that a municipality assumed control of another party’s
faulty sewer drain, a municipality is afforded many protec-
tions against liability to homeowners. In Burford v. Village
of LaGrange, 90 Ill. App.2d 210, 234 N.E.2d 120 (1968), the
plaintiffs sought recovery for water damage to their home
resulting from an allegedly inadequate or defective village
storm sewer. The defendant argued that no liability could at-
tach. The jury rendered a verdict of $21,000 in favor of the
plaintiffs. The trial court ordered a remittitur and reduced
the judgment to $12,000. The village appealed the entry of
any judgment, even at the reduced amount, and the plaintiffs
appealed the propriety of the remittitur.

The plaintiffs purchased a home in October 1954.
Prior to purchasing the home, water was noted at
the intersection of the relevant streets. However, no
additional inspection was done to the home or the
water lines. The plaintiffs moved into the home. Af-
terwards, approximately once per year, following a
heavy rain, water would enter the basement and reach
depths of two to six inches. Finally in July 1957 fol-
lowing a “gulley washing, frog strangling rain” dur-
ing which a new 24-hour rainfall record was set, the
basement suffered the largest flooding level ever and
the plaintiffs were forced to evacuate. Burford v. Vil-
lage of LaGrange, 90 Ill. App. 2d 210, 214, 234
N.E.2d 120 (1968). The appellate court considered
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the act of God defense, stating that “…[e]ven if there
is negligence concurrent with an extraordinary flood
or rainfall, the municipality is relieved from liabil-
ity if the flow is so voluminous in character that it
would of itself have produced the injury indepen-
dently of such negligence.”

Id. at 215.

late under ordinary conditions, the fact that the sew-
ers and drains proved inadequate to carry off all the
water from an extraordinary rain storm does not sub-
ject the municipality to liability for damages caused
by the surplus water…. It is liable only for such in-
juries or damages which are the proximate cause of
such negligence.

Burford,  90 Ill. App. 2d at 220, citing Cities, Villages and
Municipal Corporations, 9 I.L.P. §554.

The court found that the plaintiffs had failed to demon-
strate a duty owed by the Village in light of the torrential
nature of the rain.

Finally, Can You Plead a Duty Not Subject to Immunity?

The common law public duty rule stands for the propo-
sition that a municipality is not liable in tort and owes no
duty to individual members of the general public when per-
forming customary governmental duties for the public at
large. Thames v. Board of Ed. of the City of Chicago, 269 Ill.
App. 3d 210, 645 N.E.2d 445 (1994). Illinois Courts made
clear that the public duty rule applies to municipalities and
their maintenance of sewers. Alexander v. Consumer Ill. Water
Co., 358 Ill. App. 3d 774 (2005). In Ware v. City of Chicago,
375 Ill. App. 3d 574, 873 N.E.2d 944 (2007), the Illinois
Appellate Court again analyzed the common law Public Duty
Rule in conjunction with the Local Governmental and Gov-
ernmental Employees Tort Immunity Act. (Tort Immunity
Act), 745 ILCS 10/1-101, et seq. (West 2002)

The Tort Immunity Act was not designed to impose new
duties on a public entity; rather it confers immunity and de-
fenses to that public entity. Illinois courts have established
that the existence of a duty and the existence of immunity
are distinct issues which must be analyzed separately. Vil-
lage of Bloomingdale, 196 Ill. 2d 484, 490, 752 N.E.2d 1090
(2001).

Prior to enactment of the Act, Illinois abided by the com-
mon law Public Duty Rule. Specifically, the courts held
“[t]here is no common law duty to the general public for a
municipality’s failure to enforce an ordinance or building
code.”  See Millerick v. Village of Tinley Park, 272 Ill. App.
3d 738, 740, 652 N.E.2d 17 (1995). The Illinois Supreme
Court has held that a municipality’s duty is to protect the
well being of the community at large and not specific mem-
bers of the public. Zimmerman v. Village of Skokie, 183 Ill.
2d 30, 44, 697 N.E.2d 699 (1998). The Illinois Supreme Court
in Zimmerman also concluded that the public duty rule sur-

(Continued on next page)

The common law public duty rule
stands for the proposition that a
municipality is not liable in tort and
owes no duty to individual members
of the general public when performing
customary governmental duties for
the public at large.

The Burford court found that “[it is] abundantly clear as
a matter of law that the defendant village cannot be liable to
the plaintiffs on any part of the damage occasioned by the
flood of July 12, 1957. It seems clear from this record that
the flood was so overwhelming and so devastating that the
damages to the plaintiffs would have occurred notwithstand-
ing any independent negligence of the defendant village.”
Id. at 215 citing 59 A.L.R. 2d 329 § 19(b).

The Burford appellate court determined that the plain-
tiffs were required to establish a duty owed by the village to
the plaintiffs in connection with either the main drain or the
spurred drain located wholly upon the plaintiffs’ property.
The plaintiffs were also obligated to demonstrate a breach of
that duty.

The court further ruled that if a plaintiff attempts to prove
that a municipality is negligent, such negligence must be
predicated upon a failure to properly inspect or a defective
blocked village sewer. In the case at bar, no such evidence
existed. The court ultimately ruled

 [w]here a municipality provides ample sewers and
drains to carry off all water likely to fall or accumu-
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vived the abolition of sovereign immunity and the enactment
of the Tort Immunity Act. Further, it has been expressly in-
corporated into the immunities afforded under the Tort Im-
munity Act.

For example, 745 ILCS § 10/2-105 states that “[a] local
public entity is not liable for injury caused by its failure to
make an inspection or by reason of making an inadequate or
negligent inspection, of any property, other than its own, to
determine whether the property complies with or violates any
enactment or it contains or constitutes a hazard to health or
safety.”  The Illinois Appellate Court in Ware v. City of Chi-
cago, 375 Ill. App. 3d 574, 873 N.E.2d 944  (2007) addressed
this application of the public duty rule (the duty owed ele-
ment of liability) and the Tort Immunity Act (the immunity
from liability element)  with respect to the inspection of a
porch. The court found that there is an absolute immunity for
negligent inspection and further found no legal duty was owed
pursuant to the public duty rule. Thus, a municipality could
avail itself of both remedies, one statutory and the other com-
mon law as a defense to liability.

The Ware Court also addressed the issue raised by the
plaintiff’s that if, as case law dictated, the public duty rule
was embodied in the Tort Immunity Act, then the plaintiffs
could argue that a duty and liability may arise in the event
that the inspectors acted willfully, an exception to tort im-
munity. However, the Ware court found that there is no com-
mon law duty to refrain from willful and wanton conduct,
“[r]ather willful and wanton conduct is only considered after
we have first found that the plaintiff is owed a duty…”  Ware,
375 Ill. App. 3d at 581.

It may be difficult for an individual homeowner to es-
tablish all of the criteria necessary to prove that a municipal-
ity is liable for a flooded basement. Consider the “Act of
God” defense and/or the Public Duty Rule as your new cli-
ent may have a difficult time simply passing the pleading
stage of a claim against a municipality for water damage
caused by a city sewer. These defenses should also be con-
templated if a lawsuit is filed against your defendant client
with peripheral connections to a municipality.

Property Insurance (Continued)

Amicus Committee Report

By: Michael L. Resis
SmithAmundsen LLC
Chicago

Michael L. Resis is a founding partner and chairman of
SmithAmundsen’s appellate department. He concentrates
his practice in the areas of appeals, insurance coverage and
toxic, environmental and mass torts. He has practiced law
in Chicago for 20 years and handled more than 400 ap-
peals. Mr. Resis has represented government, business and
professional organizations as amicus curiae before the Il-
linois Supreme Court and the Illinois Appellate Court. He
received his B.A. degree, magna cum laude, from the University of Illinois at
Champaign-Urbana in 1978, and a J.D. degree from the University of Illinois
at Champaign-Urbana in 1981. Mr. Resis currently serves on the Board of
Directors for the IDC.

About the Author

In Interstate Scaffolding, Inc. v. Illinois Workers’ Com-
pensation Commission, 236 Ill. 2d 132, 923 N.E.2d 266
(2010), the Illinois Supreme Court addressed whether an
employer’s obligation to pay temporary total benefits to an
employee ends when the employer terminates the employee
for misconduct unrelated to the injury. There, a union car-
penter was cleared to return to light-duty work after sustain-
ing a work-related injury, but his employer terminated him
two years later for defacing company property. The arbitra-
tor ruled that he was not entitled to disability benefits but the
Industrial Commission determined that the carpenter was still
entitled to receive benefits because his condition has not yet
stabilized. The trial court affirmed the Industrial
Commission’s decision. The appellate court reversed, hold-
ing that the carpenter was not entitled to disability benefits
after termination “for cause.”

The Illinois Supreme Court reversed the appellate court’s
decision. The court held that when an employee who is en-
titled to receive workers’ compensation as a result of a work-
related injury is later terminated for conduct unrelated to the
injury, the employer’s obligation to pay temporary total dis-
ability benefits continues until the employee’s medical con-
dition has stabilized and he has reached maximum medical
improvement. The court rejected the employer’s argument
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As a reminder for future submissions, the following are
the Amicus Committee members:

Committee Chairman
Michael L. Resis

SmithAmundsen, LLC
(312) 894-3249
mresis@salawus.com

First Judicial District
John J. Piegore

Sanchez & Daniels
(312) 641-1555

Second Judicial District
James L. DeAno

DeAno & Scarry
(312) 690-2800

Third Judicial District
 Karen L. Kendall

Heyl, Royster, Voelker & Allen
(309) 676-0400

Fourth Judicial District
Robert W. Neirynck

Costigan & Wolrab, P.C.
(309) 828-4310

that an employer may stop paying total temporary disability
if the employee commits a volitional act of misconduct that
justifies termination. According to the court, termination was
irrelevant to the employee’s statutory right to receive ben-
efits because workers’ compensation is a statutory remedy
and under the statute the test is whether the employee’s medi-
cal condition has stabilized and reached maximum medical
improvement. The Workers’ Compensation Act, 820 ILCS
305, contains no provision for the denial, suspension or ter-
mination of total temporary disability as a result of termina-
tion “for cause”; rather, total temporary disability may be
suspended or terminated only if the worker does not submit
to medical treatment or cooperate in vocational rehabilita-
tion, or refuses work falling within physical restrictions pre-
scribed by his doctor. Because the Industrial Commission
found that the carpenter’s condition had not stabilized and
he had not reached maximum medical improvement, the court
reinstated the award of benefits.

Brad A. Elward of Heyl, Royster, Voelker & Allen, P.C.
is to be commended for his efforts in writing an amicus brief
on behalf of the IDC in support of the employer.

Fifth Judicial District
Stephen C. Mudge

Reed, Armstrong, Gorman, Coffey,
Thompson, Gilbert & Mudge
(618) 656-0257

Although our committee cannot prepare an amicus brief
in every case in which we are asked, we encourage your par-
ticipation in making the views of our members known to the
reviewing courts on the legal issues that affect us. We need
your input and your support. If you are interested in writing
an amicus brief or submitting a case for review by the com-
mittee, please contact any of us.
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The Defense Philosophy

By:  Willis R. Tribler
Tribler Orpett & Meyer, P.C.
Chicago

About the Author

Willis R. Tribler is a director of the firm of Tribler Orpett
& Meyer, P.C. in Chicago. He is a graduate of Bradley
University and the University of Illinois College of Law,
and served as President of the IDC in 1984-1985.

Fee-Sharing Arrangements
Over the years, there have been several unpleasant sur-

prises awaiting lawyers who conducted personal practices
while they were partners in or associates of a law firm.

A good example took place a few years ago in a mid-
sized defense firm. A senior associate acquired a potentially
lucrative plaintiff case. He was uncertain what, if any, com-
pensation he could expect from the firm, and so he referred
the case to a plaintiff’s lawyer, who filed suit. Upon receiv-
ing notice of the suit, the insurance carrier assigned the case
to (guess who) the referring associate’s firm, which then com-
pleted the circle by assigning the case to that associate. The
associate left the firm shortly thereafter.

The referring associate in that case actually was lucky
that he did not become the subject of a disciplinary com-
plaint. He was saved by the fact that he was not a partner and
there was no clear written contract for him to breach. Other
lawyers have not been so fortunate.

One of those was a partner who ran his own practice on
the side, collecting several large fees for plaintiff cases. He
did not share these fees with the firm, thereby violating his
partnership agreement. The firm eventually found out what
was going on, threw the offending partner out of the firm,
and filed a disciplinary complaint that charged that he had
violated both his contractual and fiduciary duties. After a long
and expensive fight, he was suspended for one year with the
last six months stayed with probation.

In a case that as of June 2010 was still subject to appeal,
a firm designated its associates as independent contractors.
As part of the arrangement, half of what was received from
any business acquired by an associate was to be paid to the
firm. At one point while this arrangement was in effect, one
associate’s business production declined, putting him in a
financial squeeze. He solved this problem, and created an-
other, by keeping all or most of the proceeds from his per-
sonal business. As was to be expected, the firm found out
and terminated him. The ARDC review board recommended

a nine-month suspension, which would continue until he re-
imbursed the firm for the withheld fees. This recommenda-
tion is still to be reviewed by the Supreme Court.

Such double-dealing seldom, if ever, remains a secret.
The firm and the associate must have a clear understanding
of how such business is to be handled. If the arrangement
between the associate and the firm is vague or unclear, the
associate must talk to the people in charge of the firm and get
an understanding of what is to be done when the associate
obtains a new case. Anything less is to invite a trip to the
ARDC. Obviously, a lawyer who cannot abide by the terms
of the employment contract should not take the job.

The referring associate in that case
actually was lucky that he did not
become the subject of a disciplinary
complaint.

Any employment contract must be in writing and signed
by both the associate and a representative of the firm. The
terms of employment should be spelled out specifically. In
addition to salary, benefits, vacation, reimbursement for ex-
penses, status within the firm, and who pays for malpractice
and liability insurance, the contract must specifically deal
with outside business acquired by the associate. Is outside
revenue to be shared with the firm? If so, what percentage of
the income is to be shared? Is all such business to be entered
in the firm’s docket? (The answer to that one is “yes.” Not
docketing such cases is courting a malpractice claim.) Is the
associate to receive any special financial consideration in
addition to any shared fee? Simply stated, the contract should
seek to address and resolve any likely problems.

All of these agreements must be in writing. Handshake
agreements will not do. Both sides must remember the won-
derful old tongue-in-cheek adage: “An oral contract isn’t
worth the paper it’s written on.”
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Young Lawyers Report

By: Eliina Viele
Jump & Associates, P.C., Chicago

Sarah Greene
Chicago Park District, Chicago

About the Authors

We are honored and pleased to introduce ourselves as
the new Co-Chairs of the Young Lawyers Division. Over the
last few years, the unprecedented leadership of Jennifer
Groszek and Nicole Milos has shaped the Young Lawyers
Division into a vibrant and active part of the IDC. Jennifer,
Nicole and other committee members successfully orches-
trated countless CLE events, social events, blood drives,
clothing and toy drives, and other charitable events. One high-
light of this past year was the implementation of the Young
Lawyers Seminar. Along with Dan Connell, Jennifer and
Nicole organized this day-long CLE seminar, which was both
successfully executed and well received. The IDC is fortu-
nate to have such strong leadership and commitment—we
expect a great future from Jennifer and Nicole.

The bar is set high and we are up to the challenge. This
year, we expect
to continue and
strengthen the
strong programs
that have been
established by
the YLD. We are
committed to in-
creasing new
membership by
forming rela-
tionships with
law schools and
strengthening
existing ones.
Addit ional ly,
the YLD pro-
vides important
social network-
ing opportuni-
ties, and we in-
tend to imple-

ment regular new member receptions, providing young at-
torneys the opportunity to network with judges, lawyers, and
peers. One of our first items of business will be to contact
existing YLD members to survey interest for CLE programs
and social events for the upcoming year. Regular YLD meet-
ings will be held and we will strive to increase committee
involvement.

In recent YLD news, a team from the YLD participated
in the National Multiple Sclerosis Society’s Walk for the third
year. Team Captain Nicole Milos led ten adults, five chil-
dren, and one loyal canine on a walk along Chicago’s
lakefront, raising a total of $450 for multiple sclerosis re-
search. This year, fifteen walks were held across Illinois and
over $2 million was raised. The Young Lawyers Division
sincerely thanks you for your continued support.

As a reminder, YLD members meet at 8 a.m. on the third
Thursday of each month for coffee and conversation at the
Einstein’s Bagels near LaSalle and Washington in Chicago.
It is a great opportunity to meet your fellow YLD members,
and we encourage everyone to stop by.

We look forward to a great year! If you are interested in
joining or getting more involved in the YLD, planning a so-
cial event, hosting a meeting, or speaking at a YLD commit-
tee meeting, please contact Eliina Viele at eliinaviele@
gmail.com, or Sarah Greene at sarah.greene@chicago
parkdistrict.com.

Eliina M. Viele is an attorney with the law offices of Jump
& Associates, P.C. in Chicago, where she focuses on con-
struction litigation and insurance defense. She is a Co-Chair
of the IDC’s Young Lawyers Division, and is a member of
the Chicago Bar Association, ISBA, and DRI. Eliina re-
ceived her undergraduate degree from Northwestern Uni-
versity in 2002, and her law degree from DePaul University College of Law in
2008. 

Sarah H. Greene is an attorney and Law Department Ex-
tern Coordinator with the Chicago Park District. She is
the Co-Chair of the Young Lawyers Division and is a mem-
ber of Board of Directors of the Women’s Bar Association
of Illinois and member of the Chicago Bar Association.
She represents the Chicago Park District in a variety of
tort litigation matters, including premise liability, Constitutional First Amend-
ment issues, and motor vehicle claims. Sarah received her A.B., with distinc-
tion, in 2000 from the University of Michigan and J.D. in 2004 from DePaul
University College of Law.   

Michelle Casper of SmithAmundsen LLC
at the 2010 IDC Young Lawyers Blood
Drive
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Association News

IDC Celebrates 46th

Anniversary
Since its inception in 1964, the IDC has thrived because

of the dedication and commitment of countless volunteers.
Many work behind the scenes contributing their time, en-
ergy and expertise to producing top-notch educational pro-
grams, newsletters, this award-winning journal, and so much
more. We sincerely appreciate all of the work that our volun-
teers have done and continue to do. Without the work of these
committed individuals, the IDC could not be what it is today.

In June, we gathered together to install our next genera-
tion of leaders and celebrate the hard work and accomplish-
ments of the past year.

Barbara Rettberg, Paul Rettberg, Howard Jump, Janet Hassakis, Mark HassakisGreg Ray, John Ewart, Glen Amundsen, Tony Tunney, Greg Cochran

Tony Tunney, Greg Cochran Mark and Marcia Mifflin, Sarah Greene, Stacey and Patrick Stufflebeam Rick and Donna Hammond

IDC group at the Oriental Theater for the Broadway musical “Billy Elliot”
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Troy Bozarth, Barbara Fritsche and guest

Sandra Wulf, Anne Oldenburg, Ken Werts, Rick Hammond, Howard Jump, Aleen Tiffany

Ken and Lisa Werts Sarah Greene, Eliina Viele

Kristin Yoo, Sarah Greene

Howard Jump, Gloria Garofalo

Gloria and John Garofalo, Mei Chan Sarah Greene, Margaret Foster Donna and Rick Hammond, Bill McVisk

Howard Jump, John Garofalo Mei Chan, Marianne Jump, Kristin Yoo Marianne and Howard Jump
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IDC Officers and Directors Elected

David H. Levitt of Hinshaw & Culbertson, LLP, Chi-
cago was elected 2010-2011 IDC Secretary/Treasurer and to
a position on the Executive Committee at the Annual Meet-
ing, held June 18, 2010. Mr. Levitt will move up the Execu-
tive Committee ladder to become president in June 2014.

Other officers on the Executive Committee include Presi-
dent Kenneth F. Werts of Craig & Craig, Mt. Vernon; Presi-
dent-Elect Anne M. Oldenburg of Alholm, Monahan,
Klauke, Hay & Oldenburg, LLC, Chicago; First Vice Presi-
dent R. Howard Jump of Jump & Associates, P.C., Chi-
cago; and Second Vice President Aleen Tiffany of Aleen R.
Tiffany, P.C., Crystal Lake.

Six directors were elected to new three-year terms: David
M. Bennett of Pretzel & Stouffer, Chartered, Chicago; Troy
A. Bozarth of HeplerBroom, LLC, Edwardsville; Margaret
M. Foster of McKenna Storer, Chicago; Paul R. Lynch of
Craig & Craig, Mt. Vernon; Michael Resis of Smith-
Amundsen LLC, Chicago; and John W. Robertson of
Robertson, Wilcox & Statham, P.C., Galesburg.

IDC Presents Awards
Since the beginning of the IDC, our members have de-

voted their time, energy and expertise to the benefit of the
association and all of our members. We are very fortunate to
have such a large number of volunteers step forward to offer
assistance. Without the many individuals that volunteer, the
IDC would not be what it is today.

At the Annual Meeting, several members were recog-
nized for their service. Glen E. Amundsen of Smith-
Amundsen LLC was recognized with the Distinguished Mem-
ber Award and Nicole D. Milos of CremerSpina, LLC was
recognized with the Rising Star Award. The Meritorious Ser-
vice Award was presented to Jennifer B. Groszek of CNA
for her service as Chair of the Young Lawyers Division. The
Meritorious Service Award was also presented to William
K. McVisk of Johnson & Bell, Ltd. for his service as the
2009-2010 IDC Quarterly Editor in Chief. John M.
O’Driscoll of Tressler, LLP and Richard W. Lenkov of
Bryce, Downey & Lenkov, LLC were both recognized with
the President’s Award.

The President’s Commendation was presented to Troy
A. Bozarth of HeplerBroom, LLC and R. Howard Jump of

Association News (Continued) Jump & Associates, P.C. for service as the Medicare & Med-
icaid Seminar Co-Chairs; Jennifer B. Groszek of CNA for
service as the Young Lawyers Seminar Chair; and Patrick
W. Stufflebeam of HeplerBroom, LLC for service as Fall
Conference Chair.

President's Commendation Recipients: Howard  Jump,
Troy Bozarth, Patrick Stufflebeam, and Jennifer Groszek

Rick Hammond, Meritorious Service Award Recipient
Jennifer Groszek and Ken Werts

Meritorious Service
Award Recipient
Bill McVisk and
Rick Hammond
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Glen Amundsen Named
2010 IDC Distinguished Member

Glen Amundsen, Chairman and CEO of the Chicago law
firm of SmithAmundsen LLC, is the recipient of IDC’s 2010
Distinguished Member Award. Mr. Amundsen was nominated
by his peers who cited his outstanding level of commitment
to IDC and his reputation for integrity and fairness as an ag-
gressive member of the defense bar.

Rick Hammond, Distinguished Member Award Recipient
Glen Amundsen, Ken Werts

acter and selfless dedication. He
has gone the extra mile for IDC and
our members. Glen has been a
strong voice for the defense bar,
testifying before legislative com-
mittees and working with the Illi-
nois Chamber of Commerce. He is
just a phenomenal attorney.”

Mr. Amundsen is an active liti-
gator with SmithAmundsen LLC.
He is frequently the lead trial coun-
sel for the firm’s most complex and
highest profile matters. His practice is concentrated on liti-
gating commercial contract and tort related disputes. Mr.
Amundsen has been named to the Illinois Super Lawyers list
every year since 2005. He is the widely published author of
numerous legal articles, and is frequently the featured speaker
at legal education events.

Richard Lenkov and John O’Driscoll
Receive President’s Award

Richard Lenkov, a partner in the Chicago law firm of
Bryce, Downey & Lenkov LLC, and John O’Driscoll, a part-
ner in the Chicago law firm of Tressler LLP, are the 2010
recipients of the IDC President’s Award. Both men were hon-
ored for their contributions to excellence in continuing legal
education.

Glen and Laura
Amundsen

President's Award Recipient Richard Lenkov, Rick Hammond
and President's Award Recipient John O'Driscoll

IDC Secretary Treasurer Aleen Tiffany said Mr.
Amundsen characterizes all that the Distinguished Member
Award should signify. Ms. Tiffany said:

Glen has raised the profile of the organization in
countless ways. He has been an active and highly
visible member of the IDC for well over 20 years –
in committee work, recruitment, service on the Board
of Directors, Executive Committee, and ultimately
as its President in 2005-2006. Even after complet-
ing his tenure on the Executive Committee, Glen has
participated regularly in efforts to further the public
education and understanding of numerous issues, in
working for a fair and equitable system of civil jus-
tice, not only through support of the IDC efforts and
programs, but also by lending his knowledge and
talent in analysis and testimony before the state’s
legislative bodies.

2009-2010 IDC President Rick Hammond presented the
award to Mr. Amundsen in June. President Hammond said,
“Glen represents excellence. He has uncompromising char-
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The award is presented annually, with honorees selected
by the IDC President based on outstanding service to the as-
sociation. In naming Mr. O’Driscoll as a 2010 winner of the
award, President Rick Hammond noted the exceptional con-
tributions of Mr. O’Driscoll and his co-award winner Rich-
ard Lenkov. President Hammond said:

Our core mission as an association is to help our
members serve their clients. To do so, it is crucial
we arm our members with the best information and
latest strategies. John O’Driscoll and Richard
Lenkov spearheaded a sell-out symposium this year
on the critical legal issues facing the insurance in-
dustry. We brought together top-level insurance ex-
ecutives, the brightest legal defense minds, and leg-
islative leaders.

“Through their commitment of time and energy, Rich-
ard Lenkov and John O’Driscoll ensured the success of a
program that has been viewed as one of the best ever put on
by the IDC,” said Hammond. “We value that kind of dedica-
tion as we work with the insurance, business, and medical
communities to bring a greater sense of fairness for both sides
in our civil courts.”

Mr. O’Driscoll is a trial attorney at Tressler LLP. He
handles a wide variety of municipal and business litigation
and counseling issues, including product liability, construc-
tion issues, breach of contract, property damage and profes-
sional negligence matters. He has been listed as a Illinois
Super Lawyer Rising Star every year since 2008.

In his practice with Bryce, Downey & Lenkov LLC, Mr.
Lenkov concentrates on workers’ compensation, premises
liability and personal injury. He is a frequent lecturer on these
and other civil litigation topics. He is also the author of nu-
merous legal articles published in the IDC Quarterly.

Nicole Milos Recognized with
2010 Rising Star Award

Nicole Milos, a partner in the firm of CremerSpina LLC,
is the 2010 Illinois Association of Defense Trial Counsel
Rising Star. The award is presented annually to a young at-
torney who has exhibited exemplary performance in the prac-
tice of law, demonstrated commitment to the defense bar and
the association, and has been involved in significant projects
that had a positive result on the practice of law. Ms. Milos
was nominated by her peers who cited her leadership within

the YLD and her formidable abilities as a litigator.
Milos’ contributions to IDC are numerous. She has co-

chaired a seminar, given CLE presentations for the IDC’s
taped CLE library, and created community outreach programs
including the very successful IDC Toy Drive. In addition,
Milos is a regular contributor to the IDC Quarterly.

Jennifer Groszek, a former recipient of the Rising Star
Award, has worked with Ms. Milos both in the courtroom as
a co-defendant in a case, and as a committee member of the
YLD. Groszek says Milos “is the definition of an excellent
attorney, and she has quickly become a mainstay of the Young
Lawyers Committee. She is always willing to help.”

Rick Hammond
and Rising Star
Award Recipient

Nicole Milos

IDC Director John Lynch has worked with Ms. Milos at
CremerSpina LLC for 6 years, where he says Milos has be-
come a mentor to many of the other younger attorneys. Lynch
says, “Nicole is committed to the defense bar and her clients.
She will be a future leader in the IDC.”

For Milos, becoming active in IDC meant an investment
of time, but the rewards for that investment just keep flow-
ing in. Milos says, “Through the YLD, I have gained friends
and a greater appreciation for the practice of law. It is easy
for a young lawyer to become lost in his or her own career
and lose sight of the importance of being a part of the legal
community. The IDC connects me to the legal community
and allows me opportunities to expand my legal career.
Whether participating in topical seminars, charitable func-
tions or networking with colleagues, the IDC enhances my
professional and personal life.”

A graduate of John Marshall Law School (J.D., 2001)
and Saint Mary’s College, Notre Dame (B.S., 1998), Nicole
is currently completing an LL.M. degree in Information Tech-
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IDC Bylaws Amended
In late 2009, a task force was appointed by the Board of

Directors to review and update the bylaws for the Illinois
Association of Defense Trial Counsel. The task force, con-
sisting of R. Howard Jump, Jump & Associates, P.C., Chair,
Margaret Foster, McKenna Storer, David Levitt, Hinshaw
& Culbertson, LLP and Sandra Wulf, CAE, IOM, Illinois
Association of Defense Trial Counsel, proposed numerous
changes to the bylaws at a Special Meeting of the Member-
ship, held on June 18. After reviewing the proposed amend-
ments, IDC members voted to approve all amendments. The
newly revised IDC Bylaws can be found at www.iadtc.org.

Hillary R. Ahle
Clausen Miller, P.C., Chicago

Eric M. Anderson
Swanson, Martin & Bell, LLP, Chicago

Jennifer M. Anderson
Mulherin, Rehfeldt & Varchetto, P.C., Wheaton

Joann T. Angarola
Johnson & Bell, Ltd., Chicago

Sponsored by: Rick Hammond

Jeffrey A. Berman
Meckler Bulger Tilson Marick & Pearson, LLP, Chicago

Colleen A. Beverly
Clausen Miller, P.C., Chicago

Theresa Bresnahan-Coleman
Langhenry, Gillen, Lundquist & Johnson, LLC, Chicago

Nathan Jon Buikema
DePaul University, Chicago

Sponsored by: Sarah Greene

Don Carrilllo II
SmithAmundsen LLC, Chicago

Sponsored by: Glen Amundsen

Renee Olivia Cho
Wilson Elser Moskowitz Edelman & Dicker LLP, Chicago

Jason M. Clarke
Swanson, Martin & Bell, LLP, Chicago

Patrick P. Clyder
Swanson, Martin & Bell, LLP, Chicago

Matthew E. Cohn
Meckler Bulger Tilson Marick & Pearson, LLP, Chicago

Alison B. Crane
Swanson, Martin & Bell, LLP, Chicago

Lisa M. Crawford
SmithAmundsen LLC, Chicago

Sponsored by: Glen Amundsen

John E. DeLascio
Meckler Bulger Tilson Marick & Pearson, LLP, Chicago

The IDC is proud to welcome the
following members to the association:

(Continued on next page)

DRI Recognizes Hammond

Rick L. Hammond of Johnson & Bell, Ltd., Chicago,
was recognized at the IDC Annual Meeting with the DRI
Exceptional Performance Award. This award recognizes Rick
for having supported and improved the standards of educa-
tion of the defense bar, and for having contributed to the im-
provement of the administration of justice in the public in-
terest. Congratulations and our sincere thanks to Rick for an
excellent term as IDC president.

nology and Privacy Law at the John Marshall Law School.
She was admitted to the Illinois Bar in 2001 and is admitted
to practice before the U.S. District Court, Northern District
of Illinois and the U.S. District Court, Northern District of
Indiana.

Her practice at Cremer Spina LLC is focused on the ar-
eas of general tort litigation, construction litigation, employ-
ers’ liability, professional liability, premises liability, prod-
uct liability, commercial litigation actions and insurance cov-
erage claims.
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Jennifer L. Dlugosz
Jenner & Block, Chicago

Ana Maria L. Downs
Law Offices of Loretta M. Griffin,
Chicago

William M. Dunn
Cassiday Schade LLP, Chicago

Andrew D. Ellbogen
Kopka, Pinkus, Dolin & Eads, Chicago

Andrew Marc Fernandez Jr., JD
Knell & Poulos, P.C., Chicago

Jamie L. Filipovic
O’Hagan Spencer LLC, Chicago

Kyra E. Flores
SmithAmundsen LLC, Chicago

Sponsored by: Glen Amundsen

Gary L. Gassman
Meckler Bulger Tilson Marick &
Pearson, LLP, Chicago

Tia C. Ghattas
Cozen O’Connor, Chicago

Sponsored by: Dan Cray

Dean Gournis
Kaplan Papadakis & Gournis, P.C.,
Chicago

Matthew James Hammer JD
Kirkland & Ellis, Chicago

Matthew Karl Hargrave
Best, Vanderlaan & Harrington, Chicago

Kim Marie Mathers Heffernan
Thomas & Associates, Chicago

Sponsored by: James McKnight

Michael C. Holy
Johnson & Bell, Ltd, Chicago

Sponsored by: Rick Hammond

Megan Therese Hughes
Mulherin, Rehfeldt & Varchetto, P.C.,
Wheaton

Joseph R. Jeffery
Chittenden, Murday & Novotny LLC,
Chicago

Daniel P. Johnston
Litchfield Cavo, LLP, Chicago

Nicholas J. Kauffman
Wilson Elser Moskowitz Edelman
& Dicker LLP, Chicago

Mark S. Kawinski
Fabrizio, Hanson, Peyla and
Kawinski, P.C.,  Joliet

Martin D. Kennelly
Law Office of Dale Sherman, Chicago

Tara Wiebusch Kuchar
HeplerBroom LLC, Edwardsville

Chasity Armour Lomax
SmithAmundsen LLC, Chicago

Sponsored by: Glen Amundsen

Terrence Madden
Bryce Downey & Lenkov, LLC, Chicago

Edmund S. McAlister
Meckler Bulger Tilson Marick &
Pearson, LLP, Chicago

Amy McCarthy
Loyola University School of Law, Chicago

Michael C. McCutcheon
Baker & McKenzie LLP, Chicago

Isaac Ramiah Melton
Johnson & Bell, Ltd., Chicago

Laura L. Milnichuk
Litchfield Cavo, LLP, Chicago

Elizabeth M. Neidig
Purcell & Wardrope Chartered, Chicago

Christian Novay
Wilson Elser Moskowitz Edelman
& Dicker LLP, Chicago

Sarah Pacini
Advocate Health Care, Oak Brook

Timothy M. Palumbo
Kopka, Pinkus, Dolin & Eads, Chicago

Kevin C. Rakers
Chicago Transit Authority,  Chicago

Sean J. O’Reilly
Johnson & Bell, Ltd., Chicago

Erica N. Rogina
Wiedner & McAuliffe, Ltd., Chicago

Sponsored by: James Ozog

Megan E. Schneider
Swanson, Martin & Bell, LLP, Chicago

Kent Sezer
Neal & LeRoy, LLC, Chicago

Joshua S. Singewald
SmithAmundsen LLC, Chicago

Sponsored by: Glen Amundsen

Jennifer S. Stegmaier
Chittenden, Murday & Novotny LLC,
Chicago

David John Sullivan
Schuyler, Roche & Crisham, P.C., Chicago

Sponsored by: Thomas Crisham

Ryan J. Sullivan
Swanson, Martin & Bell, LLP, Chicago

James K. Toohey
Johnson & Bell, Ltd., Chicago

Christine L. Trimarco J.D.
Cassiday Schade LLP,  Chicago

Jane E. Unsell
Unsell and Schattnik, Attorneys at Law,
Wood River

Sponsored by: Al Pranaitis

Rachel Urquhart
Meckler Bulger Tilson Marick & Pearson,
LLP, Chicago

Michael L. Vittori
Wilson Elser Moskowitz Edelman
& Dicker LLP, Chicago

Tammy L. Wade
Ruff Weidenaar & Reidy Ltd., Chicago

Kathleen M. Waters
Meckler Bulger Tilson Marick &
Pearson, LLP, Chicago

Mollie E. Werwas
Kopon Airdo, LLC, Chicago

Holly Whitlock
Aleen R. Tiffany, P.C., Crystal Lake

Sponsored by: Aleen Tiffany

Rae M. Williamson
Tressler LLP, Chicago

Fritz Wilson
Best, Vanderlaan & Harrington, Chicago

Alana Zusis
SmithAmundsen LLC, Chicago

Sponsored by: Glen Amundsen

IDC New Members (Continued)
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Prefix First Middle Last Suffix Designation

Firm or Government Agency

Address

City State Zip Code County

Firm or Agency Line Direct Line Fax Line

Email Website

Principal Area of Practice # of Attorneys in Firm

Admitted to the Bar in the State of Year Bar #

IDC Sponsor Name and Firm

Law School Admitted to the Bar in the State of Year Bar #

Home Address                                 City, State, Zip Code

Home Phone Alternate Email Address

<3 Years 3-5 Years 5-10 Years 10+ Years
In Practice In Practice In Practice In Practice

Attorneys $100 $150 $225 $250
Governmental Attorneys $75 $100 $160 $190
Law Students $20

Illinois Association of Defense Trial Counsel

MEMBERSHIP APPLICATION
Individuals seeking membership in the Illinois Association of Defense Trial Counsel must meet the following qualifications: Any

person (A) who is a member in good standing of the Bar of the State of Illinois, and; (B) who is engaged actively in the practice of law,
either privately or on behalf of his/her corporate or governmental employer, and; (C) who is of high professional standing; (D) who
devotes a substantial portion of his or her professional practice to the representation of business, corporate, governmental, insurance,
professional or individual civil litigants involving tort, contract, insurance, employment, municipal or business matters, and does not,
for the most part, represent plaintiffs in personal injury litigation, or; (E) any person who is currently enrolled in an ABA accredited law
school; who will support the purpose of the organization, and; who desires to receive the benefits of law student membership shall be
eligible to apply for membership in this association.

MEMBERSHIP DUES

In addition to joining the IDC, you can take advantage of the DRI Free Membership Promotion! As a new member of IDC and if you’ve
never been a member of DRI, you qualify for a 1 year free DRI Membership. If you are interested please mark the box below and we will copy
this application and send it to DRI. Also, if you have been admitted to the bar 5 years or less, you will also qualify to receive a Young Lawyer
Certificate which allows you one complimentary admission to a DRI Seminar of your choice.

❍ Yes, I am interested in the Free DRI Membership!

APPLICANT INFORMATION – ATTORNEYS & GOVERNMENTAL ATTORNEYS

BIOGRAPHICAL INFORMATION

Prefix First Middle Last Suffix Designation

Law School Anticipated Graduation Date

Address City, State, Zip Code Phone

Alternate Address City, State, Zip Code Phone

APPLICANT INFORMATION – LAW STUDENTS

Race Gender Birth Date

IDC is committed to the principle of diversity in its membership and leadership. Accordingly applicants are invited to indicate which one of the
following may best describe them:

(Application continued on next page)
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All substantive Law Committees are open to any IDC member, and the IDC Board of Directors strongly believes that all members should
participate in at least one of these committees. Event and Administrative Committees are generally small committees and usually are appointed
by the Board of Directors. If you are particularly interested in one of these smaller committees, please indicate such on this form. Your name
will be sent to the committee chair and your interest will be noted on your membership file. The IDC Quarterly is always interested in new
authors for columns or articles. Please contact the IDC office or the Editor in Chief if you are interested in working with this group.

SUBSTANTIVE LAW COMMITTEES
Substantive Law Committees Substantive Law Committee responsibilities include, but are not limited to the following: Committees are to meet
regularly, and at the Spring Defense Tactics Seminar; Each committee is responsible for writing one Monograph for the IDC Quarterly, and to
submit other articles, as warranted; Committees are to keep abreast of current legislation and to work with the IDC Legislative Committee; To
be a resource for seminar committees for speakers and subjects; To conduct, as a committee project, a break-out session at the Fall Conference,
and; If and when certain issues arise that would warrant a specific “topical” seminar, the committee should with board concurrence, produce
such a seminar.

Please select below the committees to which you would like to apply for membership:

❍ Civil Practice & Procedure ❍ Insurance Law ❍ Products Liability
❍ Commercial Litigation ❍ Medical Liability ❍ Professional Liability
❍ Employment Law ❍ Municipal Law ❍ Workers’ Compensation

EVENT COMMITTEES
❍ Spring Defense Tactics Seminar ❍ Trial Academy ❍ Fall Conference

ADMINISTRATIVE COMMITTEES
❍ Amicus / Appellate Law ❍ Committee on Judicial Independence ❍ Membership
❍ Diversity ❍ Legislative ❍ Young Lawyers
❍ IDC Quarterly

MEMBERSHIP COMMITMENT
By providing a fax number and email address you are agreeing to receive faxes and emails from the association that may be

of a commercial nature.
I certify that I am actively engaged in the practice of law, that at the present time a substantial portion of my litigation practice

in personal injury and similar matters is devoted to the defense or that I am currently enrolled in an ABA accredited law school.

Signed Date

Thank you for your interest in joining the Illinois Association of Defense Trial Counsel. Your application will be presented to the Board
of Directors for approval at their next regular meeting. Until that time, you have any questions, please contact the IDC office at:

Illinois Association of Defense Trial Counsel
PO Box 3144  •  Springfield, IL 62708-3144  •  P: 800-232-0169  •  F: 217-585-0886  •  E: idc@iadtc.org  •  W: www.iadtc.org

MEMBERSHIP INVESTMENT

Membership Dues ......................................................................................................  $

Voluntary Political Action Committee Donation * ....................................... $

Total Amount Due .................................................................................................... $

COMMITTEE INVOLVEMENT
Illinois Association of Defense Trial Counsel

* Recommended Amount:
<3 years in practice ........ $15
3-5 years in practice ....... $25
5-10 years in practice ..... $55
10+ years in practice ...... $75

PAYMENT INFORMATION

❍ Enclosed is my check #                       in the amount of $ ❍ Please charge my credit card in the amount of $

Credit Card # Exp. Date            /             Card Security Code

Name as it appears on the Card:

Billing Address City, State, Zip Code
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of Events

2010CALENDAR

● August 27, 2010 Executive Committee and Board of Director Meetings
Location TBA  •  Chicago

● September 30, 2010 Executive Committee and Board of Director Meetings
Johnson & Bell, Ltd.  •  Chicago

● October 5, 2010 Judicial Symposium
Chicago Bar Association Building  •  Chicago

● November 19, 2010 Executive Committee and Board of Director Meetings
Williams, Montgomery & John, Ltd.  •  Chicago


