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City Council Committee Members’ Settlement in Front of Judge  
Unenforceable but Sanctionable 

The plaintiff filed suit against the City of Rockford after falling in a sinkhole and suffering an 
injury in 2009. Meade v. City of Rockford, 2015 IL App (2d) 140645, ¶ 3. During the second day of a two-
day pretrial settlement conference and on the last business day before trial, the City offered to settle for 
$600,000, to which the plaintiff agreed. Meade, 2015 IL App (2d) 140645, ¶¶ 4-5. Notably, Winnebago 
County Circuit Court’s local rules required parties with settlement authority to attend pretrial settlement 
conferences.  Id. ¶ 4. All five members of the Rockford City Council’s Code and Regulation Committee 
were present by phone on behalf of the City at the time and approved of the settlement. Id. ¶ 5.  

The plaintiff subsequently signed a settlement agreement drafted by the City’s attorney and 
returned it to the City. Id. ¶ 6. Two weeks later, the City Council rejected the settlement by a vote of seven 
to five. Id. ¶ 7. Two of the Committee members who had attended the settlement conference changed their 
position and voted to reject the settlement and another Committee member did not attend or vote. Id. 
Thereafter, the plaintiff filed a motion to enforce the settlement. Id. ¶ 9. The trial court denied the motion 
and certified questions to the Illinois Appellate Court Second District concerning the enforceability of the 
settlement. Id. ¶¶ 9-10. 

The first certified question focused on whether the Illinois Municipal Code, 65 ILCS 5/3.1-40-40, 
required all City Council members to approve the settlement in light of the recent decision in Wheeling 
Park District v. Arnold, 2014 IL App (1st) 123185. Meade, 2015 IL App (2d) 140645, ¶ 11. The Illinois 
Municipal Code provides: 

 
Vote required. The passage of all ordinances for whatever purpose, and of any 

resolution or motion (i) to create any liability against a city or (ii) for the expenditure or 
appropriation of its money shall require the concurrence of a majority of all members then 
holding office on the city council, . . . unless otherwise expressly provided by this Code or 
any other Act governing the passage of any ordinance, resolution, or motion. 
 
65 ILCS 5/3.1-40-40. The plaintiff argued based on the Arnold case that the Committee was not 

creating a liability for the City when offering the settle the case and as a result approval of the majority of 
the City Council members was not required. Meade, 2015 IL App (2d) 140645, ¶ 17.  

 In Arnold, a park district employee was offered a severance agreement by the park district’s 
executive director. Arnold, 2014 IL App (1st) 123185, ¶ 3. Under the severance agreement, the plaintiff 
was to resign and receive severance pay and insurance contributions in exchange for a full release of any 
claims the plaintiff had against her employer. Id. ¶ 3. The plaintiff signed the agreement and had received 
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the last of the severance payments when she filed a discrimination charge against the park district. Id. ¶¶ 
5-6. The park district filed a declaratory judgment action to enforce the settlement agreement. Id. ¶ 7. In 
the declaratory judgment action, the relevant statute, the Illinois Park District Code, provided: 

 
No member of the board of any park district, nor any person, whether in the employ 

of said board or otherwise, shall have power to create any debt, obligation, claim or 
liability, for or on account of said park district, or the monies or property of same, except 
with the express authority of said board conferred at a meeting thereof and duly recorded 
in a record of its proceedings.  
 
70 ILCS 1205/4-6. The trial court found the settlement agreement enforceable, and the employee 

appealed. Arnold, 2014 IL App (1st) 123185, ¶ 9. 
The Illinois Appellate Court First District affirmed, holding the Park District Code did not apply 

because the settlement agreement did not create a new debt or liability. Id. ¶ 15. Instead, the settlement 
agreement was a “compromise of an existing disputed claim.” Id. In further support of its ruling, the first 
district noted the employer had already paid the employee under the settlement agreement, and therefore 
the employer ratified the agreement by performing its obligations. Id. ¶ 21. 

The second district in Meade distinguished Arnold from the case before it in two ways. Meade, 
2015 IL App (2d) 140645, ¶¶ 22-23. First, the City Council never performed under the settlement 
agreement to ratify it. Id. ¶ 22. Second, the appellate court found the Illinois Municipal Code differed from 
the Park District Code in that the Municipal Code required council approval not only as to the creation of 
a liability but also as to the expenditure or appropriation of money. Id. ¶ 23. Consequently, even if the 
settlement agreement did not constitute the creation of liability, it was nonetheless an expenditure of 
$600,000 that required City Council approval. Id.  

The second question certified to the appellate court focused primarily on whether the Committee 
approval of the offer before the judge at the pretrial settlement conference created a binding obligation of 
the City, or if the Committee members were obligated to vote at the Council meeting consistent with their 
approval at the settlement conference. Id. ¶¶ 24, 30. Specifically, the plaintiff argued a Rockford ordinance 
permitted less than full Council approval of settlements and as the more specific law should take 
precedence over the Illinois Municipal Code. Id. ¶ 27. The second district rejected this argument, holding 
that “a municipality may not adopt an ordinance that conflicts with state law.” Id. ¶ 28.  

The second district also rejected the plaintiff’s argument that the Committee members’ approvals 
of the settlement offer were binding judicial admissions, and the Committee members were prohibited 
from later changing their votes. Id. ¶ 34. Judicial admissions are statements of fact that are deliberate, 
clear and unequivocal; the court found the Committee members merely stated they approved of the offer 
during the settlement conference but not that no further approvals would be necessary or that they would 
not change their votes. Id. Even if the Committee members’ approvals were judicial admissions, the court 
was hesitant to prohibit the Committee members from changing their votes.  Id. ¶ 35. Citing to the Illinois 
Supreme Court decision in Hoerrmann v. Wabash Ry. Co., 309 Ill. 524 (1923), the appellate court pointed 
out that courts should not “attempt to enjoin the decisions of municipal governing bodies” absent fraud or 
corruption. Meade, 2015 IL App (2d) 140645, ¶ 35.  
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The third certified question inquired as to whether a settlement reached by the parties before the 
court, memorialized in a settlement agreement drafted by the City, and signed by the plaintiff was 
enforceable absent the City Council’s vote to approve it. Id. ¶ 39. The plaintiff argued that all the 
requirements of a valid contract were present: an offer, an acceptance and consideration. Id. ¶ 41. 
Furthermore, the settlement agreement did not state it was contingent on the approval of the full City 
Council per the Illinois Municipal Code. Id. ¶ 40. The second district rejected this argument, holding that 
“those who enter into agreements with municipalities are charged with knowledge of the statutory 
requirements that govern such agreements.” Id. ¶ 43. In summary, the second district answered all certified 
questions in the negative and in support of the trial court’s refusal to enforce the settlement agreement. Id. 
¶ 45. 

Despite finding in favor of the City, the second district noted that “both the plaintiff and the court 
relied upon the City’s implied representation that its attorney had authority to settle” and the trial court 
was clearly frustrated by the waste of everyone’s time during the two-day pretrial settlement conference. 
Id. ¶ 37. As a result, the second district stated the City’s actions may well be sanctionable under Illinois 
Supreme Court Rule 219 for acting with “willful disregard for the orders and deadlines set by the trial 
court” or conduct that “unnecessarily and vexatiously multiplies the cost of litigation borne by the other 
party.” Id. ¶ 38. The second district deferred to the trial court, however, in deciding whether to actually 
sanction the City given the trial court observed the City and its attorneys’ conduct. Id.  

In considering the court’s decision in Meade, attorneys representing municipal bodies should ensure 
when engaging in settlement discussions that the opposing party and court, if present, are aware of the 
actual authority of the attorney and any further approvals that may be required before settlement can be 
finalized. Attorneys representing the party opposing municipal bodies should take caution and instruct 
their clients on the full board approval that may be required of the municipal bodies and approach 
settlement negotiations with municipal bodies with the same in mind. Failure to do so could result in 
sanctions for the municipal body, and a misguided strategy and unhappy client for the opposing party. 

 
 

A Motion for Leave to Amend a Complaint Does Not “Commence” 
an Action for the Purpose of the Statute of Limitations 

 
In Bentley v. Hefti, 2015 IL App (4th) 140167, the Illinois Appellate Court Fourth District held that a motion for 

leave to amend a complaint to add a new cause of action filed prior to the expiration of the statute of limitations, but not 
granted by the circuit court until after the expiration, was not timely filed under the applicable statute of limitations. 

In Bentley, the plaintiff filed a three-count complaint against the defendants seeking money damages for 
uncompensated construction services that the plaintiff allegedly performed for the defendants in 2010. On August 28, 
2013, the plaintiff filed a motion for leave to add counts IV and V, and attached to that filing a document further entitled, 
“Supplement to the Complaint to Add Count[s] IV and V,” which alleged that almost a year earlier, on August 29, 2012, 
one of the defendants published defamatory statements against the plaintiff. Bentley, 2015 IL App (4th) 140167, ¶ 1. 
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The motion was scheduled for hearing on September 26, 2013, at which time the circuit court granted the plaintiff 
leave to file the purported supplemental complaint instanter. The named defendant then filed a motion to dismiss, arguing 
that the supplemental pleading was time barred by the one-year statute of limitations for defamation, which had expired 
on August 29, 2013. 

The circuit court denied the motion to dismiss but entered an order pursuant to Illinois Supreme Court Rule 308(a) 
certifying the following question for interlocutory appeal: 

 
If a motion for leave to file a supplemental complaint pursuant to [section 2-609 of the Code of Civil procedure 
(735 ILCS 5/2-609 (West 2012))] is filed with the proposed supplemental complaint attached before the 
expiration of the statute of limitations, but leave of court is not obtained to file such supplemental complaint 
until after the statute of limitations has expired, is the new cause of action stated in the supplemental complaint 
time barred?  
 

Id. ¶ 2. Upon review, the appellate court observed that the governing statute of limitations stated that actions for 
defamation “shall be commenced within one year next after the cause of action accrued.” Id. ¶ 15. In order to answer 
the certified question, the appellate court noted it had to first determine whether the filing of a motion for leave to file 
a supplemental complaint constituted “the commencement of the action set forth in the attached supplemental 
complaint.” Id. (emphasis in the original). According to the appellate court, “it does not.” Id. 

The appellate court stated that section 2-609 of the Code provides that “[s]upplemental pleadings, setting up matters 
which arise after the original pleadings are filed, may be filed within a reasonable time by either party by leave of court 
and upon terms.” Id. ¶ 16 (emphasis in the original); see 735 ILCS 5/2-609. The court observed, “[b]y its plain terms, 
section 2-609 of the Code requires a party to obtain leave of court to file a supplemental pleading. In other words, unless 
and until leave of court is granted, a supplemental pleading is not considered filed.” Id. According to the appellate court, 
“[w]e can think of no other reasonable interpretation of section 2-609 of the Code, and our research has uncovered no 
case law setting forth a different interpretation.” Id. 

The appellate court also looked to section 2-201 of the Code of Civil Procedure, which provides that 
“[e]very action, unless otherwise expressly provided by statute, shall be commenced by the filing of a complaint.” Id. ¶ 
17; see also 735 ILCS 5/2-201(a). The court reasoned that, because an action must be “commenced” within the limitations 
period (735 ILCS 5/13-201), and an action is “commenced by the filing of a complaint” (735 ILCS 5/2-201(a)), “the 
plaintiff’s motion for leave to file a supplemental complaint—which by its very nature admitted that the supplemental 
complaint was not yet filed—did not toll the statute of limitations.” Bentley, 2015 IL App (4th) 140167, ¶ 17. 
Consequently, the appellate court answered the certified question in the affirmative, and then remanded the case for 
further proceedings. Id. ¶ 21.  

As a parting note, the appellate court offered some guidance for future scenarios, stating that the plaintiff could have 
easily preserved his claim by filing a separate complaint as a new case alleging the additional counts on or before August 
28, 2013. Instead, the court noted, “plaintiff all but guaranteed that his defamation complaint would not be filed within 
the limitations period when he opted to proceed under section 2-609 of the Code—a relatively arcane pleading statute 
that carries the additional burden and delay of obtaining leave of the court.” Id. ¶ 19. 
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Supreme Court Grants Review of Bowman v. Ottney 
 
In the last issue, this column discussed Bowman v. Ottney, 2015 IL App (5th) 140215, where the Illinois Appellate 

Court Fifth District held that a motion for substitution of judges is properly denied if the plaintiff “tested the waters” 
through substantive rulings with the court in a previously dismissed case. Since that time, the Illinois Supreme Court 
granted the plaintiff’s petition for leave to appeal. Look for the summary of any Supreme Court decision on the case in 
an upcoming issue.    
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