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“Completed Work” Exclusion Bars Insurance Coverage 
for Condominium Board’s Suit against Developer 

for Faulty Construction Work 

The facts of Nautilus Insurance Co. v. Board of Directors of Regal Lofts Condominium Association, a late 2014 
Seventh Circuit Court of Appeals ruling regarding coverage, are not altogether unusual. A condominium board sued the 
developer of the condominium project based on allegedly faulty construction work which caused water infiltration in 
owners’ condominium units. Nautilus Ins. Co. v. Bd. of Directors of Regal Lofts Condo. Ass’n, 764 F.3d 726 (7th Cir. 
2014). However, the court’s analysis of several recurring issues in property insurance jurisprudence is of interest to those 
in this practice area. 

 
Policy Language 

 
In 1998, individuals formed a limited liability company (the “Developer”) to renovate and convert a building located 

at 1735 West Diversey Parkway into condominiums called the Regal Lofts. Nautilus Ins. Co., 764 F.3d at 728. The 
Developer purchased two Commercial Lines Policies from Nautilus, identical for purposes of this discussion, which 
covered bodily injury and property damage liability. Id. The insurance applied to “bodily injury” and “property damage” 
only if caused by an “occurrence” which occurred during the policy period. “Property Damage” included physical injury 
to tangible property or loss of use of tangible property that is not physically injured. Id. An “occurrence” was defined as 
“an accident, including continuous or repeated exposure to substantially the same general harmful conditions.” Id.  

The policies contained three relevant exclusions. First, they excluded property damage to “that particular part of real 
property on which you or any contractors or subcontractors working directly or indirectly on your behalf are performing 
operations if the ‘property damage’ arises out of those operations.” Id. at 729. A second exclusion took property damage 
to “that particular part of any property that must be restored, repaired or replaced because ‘your work’ was incorrectly 
performed on it” outside the scope of coverage. Id.  

Finally, both policies had an endorsement entitled “Exclusion-Products-Completed Operations Hazard” which 
provided that the insurance did not apply to property damage included within the “products-completed operations 
hazard.” The exclusion encompassed “all ‘bodily injury’ and ‘property damage’ occurring away from premises you own 
or rent and arising out of ‘your product’ or ‘your work’ except products that are still in your physical possession or 
work that has not yet been completed or abandoned.” Id.  

The policies deemed “your work” to be completed at the earliest of the following:  
 

(1) When all of the work called for in your contract has been completed;  
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(2) When all of the work to be done at the site has been completed if your contract calls for work at more than one site; 
or  

(3) When that part of the work done at a job site has been put to its intended use by any person or organization other 
than another contractor or subcontractor working on the same project.   

   

The policies further provided that work that may need service, maintenance, repair, or replacement but which is otherwise 
complete will be treated as completed. Id.  

 
Underlying Construction Defect Lawsuit 

 
Construction of the Regal Lofts was completed in 2000 and on July 27, 2000, the Developer transferred control of 

the condo association to the owner-elected Board but the Developer still owned 11 units. Id. As early as May 2000, one 
homeowner was aware of water damage issues, and in November 2000, another owner also complained about 
experiencing water leakage into his unit for several months each time it rained. Id. In 2005, the Board hired a building 
consulting firm to survey the building and investigate the cause of the leakage. The investigation found that the exterior 
brick masonry walls were not fully waterproofed and concluded based on the nature of the damage that the condition had 
developed over many years, including prior to the condo conversion, but that the current water infiltration was due to 
inadequate restoration of the walls to a water-tight condition. Id. 

The Board sued the Developer in Illinois state court in January 2008 alleging that the Developer failed to properly 
construct the exterior walls, requiring rebuilding or repair. Id. The Developer promptly tendered the suit to Nautilus and 
requested it to indemnify the Developer and defend the suit. Id. at 730. Nautilus denied coverage under both policies. In 
June 2008, the Board amended its original complaint to add a negligence count, which amended complaint was also 
tendered with Nautilus again denying coverage. Id.  

In August 2009, the Board filed a second amended complaint to detail the alleged negligence with more specificity, 
claiming for the first time that the negligence had caused damage to personal property in the building in addition to the 
interior of the building itself. Id. Again, the Developer tendered the complaint to Nautilus requesting coverage. In 
response, Nautilus filed a declaratory judgment action against the Developer and the Board in Illinois federal court. In 
its answer, the Developer asserted affirmative defenses including estoppel, and counterclaimed against Nautilus claiming 
it had breached its duty to defend in the state court action. Id. 

 
Damage to Work itself is Not an “Occurrence” 

 
The Developer filed a motion for summary judgment, which was denied on several grounds. The district court found 

that the initial and first amended complaints did not give rise to a duty to defend by Nautilus because in order for a 
construction defect to be classified as an “occurrence” it must damage something other than the project itself. Id. Because 
the first two complaints only alleged damage to the building itself, it was only the second amended complaint that alleged 
damages to personal property such that it could have potentially fallen within the scope of the policies’ coverage. Id. The 
district court held that Nautilus correctly argued that the products-completed operations hazard exclusion applied to the 
personal property damage alleged in the second amended complaint. 
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Thereafter, in June 2011, the Board settled with the Developer and the Developer assigned its rights against Nautilus 
to the Board. The Board then stepped in to defend against Nautilus’ motion for summary judgment and for purposes of 
appeal. In March 2012, the district court granted summary judgment in favor of Nautilus. As with the prior decision on 
summary judgment, the court found that the water damage was not an “occurrence’ under Nautilus’ policies because 
Illinois law provides that damage to a construction project resulting from faulty workmanship is not an “accident.” It also 
held that the products-completed operation hazard exclusion applied to the personal property damage alleged in the last 
version of the complaint and concluded that Nautilus had no duty to defend or indemnify the Developer. 

On appeal, the court analyzed whether the property damage at issue gave rise to a duty to defend. Id. at 731. In 
determining whether an insurer has a duty to defend its insured, “a court must compare the facts alleged in the underlying 
complaint to the relevant provisions of the insurance policy.” Id. at 731 (quoting Valley Forge Ins. Co. v. Swiderski Elecs. 
Inc., 223 Ill. 2d 353, 363 (2006)). Nautilus correctly argued that the original and first amended complaints did not assert 
facts that would bring the case even potentially within coverage of the policies because they both only alleged damage 
to the building itself, which does not constitute an “occurrence” under Illinois law. Nautilus Ins. Co., 764 F.3d at 731. 

By their terms, the policies applied to “property damage” only if it was caused by an “occurrence,” defined as “an 
accident, including continuous or repeated exposure to substantially the same general harmful conditions.” Id. While 
accident is not defined in the policies, Illinois courts have defined it as “an unforeseen occurrence, usually of an untoward 
or disastrous character or an undersigned, sudden, or unexpected event of an inflictive or unfortunate character.” Id. 
(citing Westfield Nat’l Ins. Co. v. Cont’l Cmty. Bank & Trust Co., 346 Ill. App. 3d 113, 117 (2d Dist. 
2006). In the development and construction context, several Illinois cases have held that “damages which are the natural 
and ordinary consequences of faulty workmanship do not constitute an ‘occurrence’ or ‘accident.’” Stoneridge Dev. Co. 
v. Essex Ins. Co., 382 Ill. App. 3d 731, 751 (2d Dist. 2003) (collecting cases). To hold otherwise, “would transform the 
policy into something akin to a performance bond.” Stoneridge Dev. Co., 382 Ill. App. 3d at 752.  

The Board did not seriously dispute that the allegations in the first two complaints alleged only damage to the 
building itself without more, which clearly is not an “occurrence” under Illinois law. Nautilus Ins. Co., 764 F.3d at 732. 
The Seventh Circuit rejected the Board’s attempt to circumvent this clear principle by referring to the “underlying 
complaints” collectively, when it was not until the second amended complaint that personal property damage was 
alleged, and held that the district court did not err in finding the first two complaints did not give rise to a duty to defend 
by Nautilus. Id.  

 
Estoppel Theory Did Not Bar Policy Defenses 

When the Pleadings Did Not Give Rise to a Duty to Defend 
 
Before considering whether the second amended complaint gave rise to Nautilus’ duty to indemnify, the court 

considered the Board’s argument that Nautilus was estopped from raising any policy defenses because it unreasonably 
delayed in filing its declaratory judgment action. Generally, when a complaint alleges facts within or potentially within 
the coverage of the policy, if the insurer fails to defend under a reservation of rights or seek a declaratory judgment within 
a reasonable time, it will be estopped from later raising policy defenses to coverage. Standard Mut. Ins. Co. v. Lay, 2013 
IL 114617, ¶ 19.  

According to the Board, 23 months had elapsed between the Board’s initial tender of the complaint and the filing of 
the declaratory action, which ordinarily would be considered an unreasonable delay. Nautilus Ins. Co., 764 F.3d at 733. 
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However, the court concluded that the timeframe urged by the Board was not the proper one because if the insurer had 
no duty to defend, the application of the estoppel doctrine is inappropriate. Id. Because the first two complaints failed to 
allege a covered “occurrence” and it was not until the second amended complaint alleged damage to personal property, 
Nautilus had no colorable duty to defend the first two complaints. Based on the date of the filing of the second amended 
complaint, Nautilus acted within 5 months, which was not an unreasonable delay. Id. The court therefore declined to 
estop Nautilus from asserting its policy defenses. 

 
“Completed Work” Exception Bars Coverage 

Even When Work Continued on Other Areas of Property 
 
The court then analyzed whether Nautilus was relieved from a duty to defend or indemnify based on the products-

completed operations hazard exclusion. The exclusion removed any property damage that occurs “away from premises 
[the Developer] own[s] or rent[s] and arising out of” the Developer’s product or work. Id. The policies continue to cover 
work that has not been completed or abandoned.  

Thus, the Board argued that the water damage occurred before work on the building was completed, while Nautilus 
argued that once residents moved into the building, it was completed per the terms of the policy. Id. Examining the “Your 
Work” definitions quoted above, the court found that the language implied that the insured’s work could be completed 
in different phases, with some work falling outside of the scope of coverage as they are completed. Id. at 734. In effect, 
the policies no longer covered each part of the work once it had been put to its intended use by a non-contractor. Id. 

The second amended complaint alleged that the damage occurred to personal property once the individual unit 
owners had moved into the units along with their personal property, demonstrating that the owners were putting the units 
to their intended use. Id. Thus, those units were taken outside the scope of coverage per the policy language. The court 
flatly rejected the Board’s argument that the units could not have been put to their intended use because the residents 
lacked access to uncompleted common areas given the absence of any evidence that the unit owners’ inability to access 
certain common areas interfered with the intended use of the individual units themselves. Id. 

 
Practical Takeaways 

 
This case highlights that a “completed-operations” exclusion may apply to one portion of a property once it is put to 

its intended purpose, even though the insured is continuing operations on a different part of the property, a not uncommon 
situation in condominium or townhome developments. The case also establishes that a declaratory action should be 
considered timely if it is filed within 5 months of the insurer’s notice of a potentially covered claim. Lastly, for plaintiff 
and defense counsel alike, it demonstrates the importance of comparing allegations in a pleading (and amended pleadings) 
with the language of the insurance policy at issue. As pleadings evolve in subsequently amended complaints, so too might 
an insurer’s duty to defend or file a declaratory action to obtain a determination otherwise. 
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