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Keeping Physicians’ Staff Privilege Files Exempt from Discovery: 
What Tools Are Available to Defense Counsel? 

Defense counsel frequently encounter discovery requests for hospitals’ staff privilege files. Intuitively, the quest to 
keep such documents free from discovery is immediately triggered. The issue of whether a plaintiff may obtain a 
physician’s privilege file, including that physician’s staff privileges application and which privileges were actually 
granted from a defendant hospital, is currently before the Illinois Supreme Court in Klaine v. Southern Illinois Hospital 
Services, No. 118217.  

Typically, staff privilege files are sought in cases involving a negligent credentialing claim. Illinois law requires a 
plaintiff to prove three things in order to prevail on a negligent credentialing claim: (i) the hospital breached its duty of 
care by improperly granting staff privileges to an unqualified physician; (ii) the physician breached the medical standard 
of care by providing medically negligent treatment in conjunction with their negligently awarded privileges; and (iii) the 
awarding of the privileges was the proximate cause of the plaintiff’s injuries, meaning that the direct cause of the injuries 
was the fact that the hospital negligently granted staff privileges to the doctor. Frigo v. Silver Cross Hosp. & Med. Ctr., 
377 Ill. App. 3d 43, 72 (1st Dist. 2007), as modified, Sept. 20, 2007. 

In defending such claims, defense counsel may assert that the privilege file is not discoverable based upon the Data 
Collection Act, the Medical Studies Act and Illinois Supreme Court Rule 201(b)(1). This article evaluates these grounds, 
how this issue has been treated by various Illinois courts, and the recent appellate decision in Klaine. 

 
Health Care Professional Credentials Data Collection Act, 410 ILCS 517/15 

 
The Health Care Professional Credentials Data Collection Act (Data Collection Act), 410 ILCS 517/15, states that 

“[a]ny credentials data collected or obtained by the … hospital shall be confidential, as provided by law, and otherwise 
may not be disclosed without written consent of the health care professional.” 410 ILCS 517/15(h). The Data Collection 
Act goes on to hold that “[n]othing in [the above] Section prevents a … hospital from disclosing any credentials data to 
… any committee of the … hospital involved in the credentialing process, or accreditation bodies or licensing agencies.” 
Id. 

The Data Collection Act treats a physician’s staff privilege file as credentials data collected by the hospital, and 
therefore the physician’s staff privilege file remains confidential. By standardizing the collection of credentials data by 
health care entities, the Data Collection Act “ensures accuracy, completeness, efficiency, and current information, which 
in turn ensures that health care entities correctly assess and validate the qualifications of health care professionals.” Davis 
v. Kewanee Hosp., 2014 IL App (2d) 130304, ¶ 48. Similar to the Medical Studies Act, as discussed below, the Data 
Collection Act safeguards truthful peer review by keeping credentials data confidential. 410 ILCS 517/15(h). The Data 
Collection Act, by advocating for the “correct assessment and validation of health care professionals’ qualifications 



 

 
IDC Quarterly Volume 25, Number 3 (25.3.28) | Page 2 

Illinois Association of Defense Trial Counsel | www.iadtc.org | 800-232-0169 

 

Statements or expression of opinions in this publication are those of the authors and not necessarily those of the association. IDC Quarterly, Volume 25, 
Number 3. © 2015. Illinois Association of Defense Trial Counsel. All Rights Reserved. Reproduction in whole or in part without permission is prohibited. 

benefits the general public, as opposed to physicians, by ensuring that only qualified health care professionals treat 
patients.” Davis, 2014 IL App (2d) 130324, ¶ 48. 

 
Medical Studies Act, 735 ILCS 5/8-2101 & 2102 

 
Section 2101 of the Medical Studies Act states that “[a]ll information, interviews, reports, statements, memoranda, 

recommendations, letters of reference or other third party confidential assessments of a health care practitioner’s 
professional competence, … used in the course of internal quality control … shall be privileged, strictly confidential and 
shall be used only for … granting, limiting or revoking staff privileges or agreements for services.” 735 ILCS 5/8-2101. 
Section 2102 of the Act states that “[s]uch information … shall not be admissible as evidence, nor discoverable in any 
action of any kind in any court.” 735 ILCS 5/8-2102. 

The purpose of the Medical Studies Act mirrors that of the Data Collection Act. In Frigo, the court stated the Medical 
Studies Act was enacted “to ensure that members of the medical profession can maintain effective professional self-
evaluation and to improve the quality of healthcare.” 377 Ill. App. 3d at 65. The court acknowledged that the Medical 
Studies Act advocates for physicians to candidly and willingly disclose information. Id. The court reasoned that the 
protections afforded under the Act lead to honest and open disclosure that enhances hospital conditions and patient care, 
and lowers the rates of death and disease. Id. Absent the Act’s peer-review privilege, physicians would be less inclined 
to evaluate their colleagues. Id. 

Illinois courts have interpreted the discoverability of a physician’s application for staff privileges under the Medical 
Studies Act in a variety of ways. In Zangara v. Advocate Christ Medical Center, the court narrowed the subject matter 
privileged by the Medical Studies Act, finding that the “Act is not intended to shield hospitals from potential liability, 
and only documents generated specifically for the use of a peer-review committee receive protection under the Act.” 
2011 IL App (1st) 091911, as modified on denial of reh’g, July 22, 2011.  

In Frigo, the court went further, finding that even information acquired by a peer-review committee may be 
discoverable under the Medical Studies Act. 377 Ill. App. 3d at 65. The Frigo court delineated this separation of 
discoverable and non-discoverable documents as being a chronological distinction, finding that the Act “does not protect 
against the discovery of information generated before the peer-review process begins or information generated after the 
peer-review process ends.” Id.  

For example, in Menoski v. Shih, the court found that because physicians’ applications for privileges are created 
before the peer-review process, those documents are not privileged under the Act. 242 Ill. App. 3d 117, 120 (2d Dist. 
1993). Likewise, the court held that a committee’s actions following the peer-review process were also not privileged 
under the Act. Id. at 121. In Willing v. St. Joseph Hospital, the court correspondingly found that a physician’s 
“applications for appointment and letters of resignation or withdrawal are either antecedent or subsequent to the peer-
review process … [and] only action taken during the peer-review process are protected under the Act.” 176 Ill. App. 3d 
737, 743 (1st Dist. 1988).  

In a slightly different approach to determining discoverability under the Medical Studies Act, the court in Ardisana 
v. New Community Hospital, Inc. separated the ultimate results of peer-review committees, which are discoverable, from 
“recommendations and internal conclusions of peer-review committees, which may or may not lead to those results” and 
are therefore privileged. 342 Ill. App. 3d 741, 747 (1st Dist. 2003). The Ardisana court noted that “the plain language of 
the Medical Studies Act provides that ‘recommendations’ used in the course of internal quality control are to receive its 
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protection.” Ardisana, 342 Ill. App. 3d at 747. The court found that minutes from the committees “in which plaintiff’s 
case is discussed self-evidently constitute ‘investigative and deliberative materials generated by a hospital committee in 
formulating its recommendations,’” and are “therefore privileged under the Act.” Id. at 748-49 (citing Green v. Lake 
Forest Hospital, 335 Ill. App. 3d 134, 138 (2d Dist. 2002)). The court concluded that where a document “establishes, by 
its own content, that it served an integral function in the peer-review information-gathering and decision-making 
process,” that document is not discoverable under the Medical Studies Act. Id. at 748-49. 

Applying the temporal distinction to documents within a physician’s staff privilege file drastically limits those 
documents that may be privileged under the Medical Studies Act. Conversely, the Ardisana court’s interpretation of 
privileged documents focuses on the document’s function in the peer-review process, resulting in a wider range of 
documents found to be privileged under the Act. 

  
Illinois Supreme Court Rule 201(b)(1) 

 
Illinois Supreme Court Rule 201(b)(1) states that “a party may obtain by discovery full disclosure regarding any 

matter relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party 
seeking disclosure or of any other party” (emphasis added). Rule 201(b)(1) provides plaintiffs with a compelling means 
to access a physician’s staff privilege file in a negligent credentialing cause of action. Rule 201(b)(1) “has been interpreted 
to allow discovery of all information that would be admissible at trial as well as information which is reasonably likely 
to lead to admissible evidence.” Klaine, 2014 IL App (5th) 130356, ¶ 14 (citing Manns v. Briell, 349 Ill. App. 3d 358, 
361 (4th Dist. 2004)).   

In Willing, a first district decision, the court found that under Rule 201(b)(1), “considerable latitude is permitted 
during discovery.” 176 Ill. App. 3d at 744. The documents at issue in Willing were the restrictions and revocations of a 
physician’s staff privileges. Id. In analyzing the discoverability of these documents, the Willing court emphasized that 
while the defendant contended that those documents would be inadmissible at trial to establish negligence, as evidence 
of subsequent remedial measures, those documents may contain information which is reasonably likely to lead to 
admissible evidence, and was therefore discoverable as being relevant under Rule 201(b)(1). Id. at 745. 

The diverse decisions regarding the discoverability of physicians’ staff privilege files by various courts and districts 
in Illinois may finally be settled by the pending Illinois Supreme Court decision in Klaine.  

 
Klaine v. Southern Illinois Hospital Services 

 
In Klaine, the plaintiff seeks access to a physician’s staff privilege file via written discovery in order to satisfy the 

first element of a negligent credentialing claim, that the defendant hospital improperly granted staff privileges to an 
unqualified physician. The plaintiffs filed their amended complaint on August 20, 2012 in Williamson County, alleging 
medical malpractice and negligent credentialing. Klaine, 2014 IL App (5th) 130356, ¶ 5. In pursuit of their negligent 
credentialing claim, plaintiffs sought the staff privilege file of the physician whom they claimed the hospital had 
negligently credentialed. Id. 

The plaintiffs in Klaine filed a motion to compel production of the physician’s staff privilege file on March 18, 2013. 
In response to the plaintiffs’ motion to compel, the defendant hospital pursued an order of friendly contempt. Id. On July 
9, 2013, the circuit court found the defendant hospital to be in contempt of court for failing to produce the physician’s 
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staff privilege documents. The defendant hospital responded by filing an interlocutory appeal, under IL S.Ct. Rule 304 
(b)(5), arguing in part that: (i) the physician’s staff privilege file was privileged under section 15(h) of the Data Collection 
Act; (ii) information within the physician’s staff privilege file should be redacted pursuant to the Medical Studies Act; 
and (iii) the physician’s staff privilege file, submitted after the patient’s treatment, was irrelevant under IL S.Ct. Rule 
201(b). Id. ¶ 6. 

In response to the defendant hospital’s interlocutory appeal, the Appellate Court of Illinois, Fifth District, issued its 
opinion on August 6, 2014, holding that: (i) the physician’s staff privilege file was not privileged under the Data 
Collection Act; (ii) while references to a peer review evaluation report within the physician’s staff privilege file were 
privileged under the Medical Studies Act, that physician’s history and summary of procedures, also within the physician’s 
staff privilege file, were not privileged under the Medical Studies Act; and (iii) the physician’s staff privilege file, 
submitted after the patient’s treatment, was relevant in a negligent credentialing cause of action. Id. ¶ 3. 

 
Data Collection Act Analysis in Klaine 

 
The Fifth District Appellate Court in Klaine found that a physician’s staff privilege file is discoverable under the 

Data Collection Act. The court differentiated between a physician’s staff privilege file being confidential, rather than 
privileged. The court noted that the Medical Studies Act explicitly specifies discoverability, while the Data Collection 
Act remains silent on that issue. The court found that “there is no general principle under Illinois law that provides that 
information that is otherwise discoverable is privileged because it is confidential.” Klaine, 2014 IL App (5th) 130356, ¶ 
17 (citing People ex rel. Birkett v. City of Chicago, 292 Ill. App. 3d 745, 753 (2d Dist. 1997)).  

The Fifth District Appellate Court held that absent an explicit provision in the Data Collection Act, applications for 
staff privileges may be confidential, but are not privileged from discovery. Klaine, 2014 IL App (5th) 130356, 
¶ 20. In contrast, in TTX Co. v. Whitley, the First District Appellate Court found that although the Illinois Income Tax 
Act did not contain language stating that information in tax returns is privileged, it did require confidentiality of that 
information, and therefore did not create an exception for disclosure. 295 Ill. App. 3d 548, 556 (1st Dist. 1998). The 
Klaine court criticized the TTX Co. court for holding that tax information was nondiscoverable, even where there was no 
provision in the Illinois Income Tax Act specifying inadmissibility in court. Klaine, 2014 IL App (5th) 130356, ¶ 19 
(citing TTX Co., 295 Ill. App. 3d at 556). Whether a statute must explicitly mandate that certain information is privileged 
from discovery, rather than being confidential, may be clarified in the Illinois Supreme Court’s pending opinion in Klaine. 

 
Medical Studies Act Analysis in Klaine 

 
While the purposes of the Data Collection and Medical Studies Acts may be analogous, the Klaine court’s application 

of each act is markedly different. The Klaine court found that unlike the Data Collection Act, the Medical Studies Act is 
clear in its designation of nondiscoverability. Klaine, 2014 IL App (5th) 130356, ¶ 18. Instead, at issue in the analysis of 
a physician’s staff privilege file under the Medical Studies Act, is which portions of that file are considered to be “used 
in the course of internal quality control.” Ardisana, 342 Ill. App. 3d at 747. The Klaine court held that within the 
physician’s staff privilege file, references to a peer review evaluation report were privileged under the Medical Studies 
Act, while a history and summary of the physician’s procedures were not privileged under the Act. Id. ¶¶ 20, 24. 
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In Klaine, the discoverability of the physician’s Focused Professional Practice Evaluation (FPPE) was analyzed. The 
FPPE was created for and reviewed by a committee that supervised peer-review committees and established methods for 
the assessment and development of physician performance. Id. ¶ 23. The Klaine court found that because this FPPE was 
created at the request of a peer-review committee, and was within their process, the findings of the FPPE were privileged 
under the Medical Studies Act. Id. ¶ 24. The court limited this holding by noting that apart from the FPPE, additional 
information regarding the revisions of that physician’s application for staff privileges was not privileged under the Act. 
Id. 

The Klaine court also found that no privilege exists under the Medical Studies Act for documents identified as 
procedure summaries or surgeon case histories. Id. ¶ 38. The Klaine court found that although those documents were 
furnished to peer-review committees, that conveyance did “not transform the information, which is otherwise 
discoverable, into privileged information.” Id. ¶ 39. Instead, the Klaine court found that where documents lack any 
consideration of a physician’s performance, and are not generated by a peer-review committee, those documents are not 
privileged under the Medical Studies Act. Id.  

 
Rule 201(b)(1) Analysis in Klaine 

 
In addition to employing the Data Collection and Medical Studies Acts, the defendant hospital in Klaine argued that 

the physician’s application for staff privileges was irrelevant to the plaintiff’s negligent credentialing claim, because that 
physician’s application was tendered after the plaintiff’s treatment at issue in the complaint. Id. ¶ 14. The Klaine court, 
under an abuse of discretion standard of review, found that information in the physician’s staff privilege file could be 
information that is reasonably likely to lead to admissible evidence of the plaintiff’s allegations regarding her care and 
treatment by the physician. Id. As such, the defendant hospital was unable to use Rule 201(b)(1) as a shield from the 
plaintiffs’ discovery request for the physician’s staff privilege file. 

 
Conclusion 

 
As practitioners, we should be aware of the grounds available to keep physicians’ privilege files protected from 

discovery in order to defend negligent credentialing claims, as well as uphold the reason behind such safeguards – 
encouragement of the honest peer-review of physicians. Given the various ways in which Illinois courts have addressed 
discoverability of physicians’ privilege files, it is uncertain whether the Illinois Supreme Court will affirm the approach 
taken by the fifth district in Klaine.   

  

About the Authors 

Dina L. Torrisi is a partner at HeplerBroom LLC. Ms. Torrisi focuses her practice in the area of professional 
liability defense and general negligence. She has extensive litigation experience in defending hospitals, physicians, and 
nurses. Ms. Torrisi received her B.S. from University of Illinois, Champaign-Urbana, and her J.D. from The John 
Marshall Law School. She is admitted to the bars of Illinois, the Northern District of Illinois, and the U.S. Supreme Court. 



 

 
IDC Quarterly Volume 25, Number 3 (25.3.28) | Page 6 

Illinois Association of Defense Trial Counsel | www.iadtc.org | 800-232-0169 

 

Statements or expression of opinions in this publication are those of the authors and not necessarily those of the association. IDC Quarterly, Volume 25, 
Number 3. © 2015. Illinois Association of Defense Trial Counsel. All Rights Reserved. Reproduction in whole or in part without permission is prohibited. 

Ms. Torrisi is a member of the Illinois Association of Defense Trial Counsel and Illinois Association of Healthcare 
Attorneys. She is also an Arbitrator for the Cook County Mandatory Arbitration Program. 

Zeke N. Katz is an associate attorney at HeplerBroom LLC. Mr. Katz graduated from Colgate University in 
2006 with a Bachelor of Arts degree in Philosophy & Religion. He received his J.D. from Chicago-Kent College of Law 
in 2014. He is admitted to practice in Illinois. He focuses his practice in the areas of medical malpractice and insurance 
defense. He is a member of the American Bar Association, Illinois State Bar Association and Chicago Bar Association 

About the IDC 

The Illinois Association Defense Trial Counsel (IDC) is the premier association of attorneys in Illinois who 
devote a substantial portion their practice to the representation of business, corporate, insurance, professional and other 
individual defendants in civil litigation. For more information on the IDC, visit us on the web at www.iadtc.org or contact 
us at PO Box 588, Rochester, IL 62563-0588, 217-498-2649, 800-232-0169, idc@iadtc.org. 


