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Raising The Scrutiny On Class Action Settlements 

Class action settlements have come under the judicial microscope with far-reaching consequences for the future of 
settling class litigation. Scrutiny of class action settlements began with the 1988 Private Securities Litigation Reform Act 
and, later the 2005 Class Action Fairness Act, which were intended to curb abuses in class action litigation. These statutes 
added provisions that required a direct connection between attorney fee awards and the value of the class recovery.  

Federal courts have now started setting new, more stringent standards for settlement of class action litigation, 
particularly with regard to notice of the settlement and settlement administration. This new scrutiny, which will have 
ramifications for plaintiffs and defendants, is evident in two respects. First, there is increased reliance by the courts and 
parties on the Federal Judicial Center’s notice and claims process guidance. Second, the United States Court of Appeals 
for the Seventh Circuit’s recent opinions on settlement issues, which will impact state courts. While federal court opinions 
are not binding on Illinois state courts, state courts have looked to federal law for guidance with respect to class actions, 
and will likely do so in the future. 

 
The Impact of the Federal Judicial Center’s Checklist 

 
The increased focus on notice and settlement administration issues can be traced to the Federal Judicial Center’s 

Judges’ Class Action Notice and Claims Process Checklist and Plain Language Guide (2010). The checklist is a 
guidebook to help judges navigate class action notice and settlement administration issues. It has been cited and relied 
on with increasing frequency by courts across the country. In some instances its content has been the basis for rejecting 
a proposed settlement and, in others, as a benchmark against which a settlement is measured. Objectors to class 
settlements have also based later-sustained objections on noncompliance with the checklist. The appropriateness of the 
claims processes is just one of the issues the checklist addresses but, courts have also cited it for a wide array of other 
issues. Some courts have taken to advising parties about notices and notice plans. See, e.g., Underwood v. Carpenters 
Pension Trust Fund—Detroit & Vicinity, No. 13-cv-14464, 2014 WL 4602974, at *11 (E.D. Mich. Sept. 14, 2014). The 
checklist is comprehensive and offers courts guidance and pros and cons on various forms of notice.  

In terms of notice plans, the checklist provides standards for content. Courts routinely use the checklist to ensure that 
all required content is included in a proposed notice and that it is written in plain language. See, e.g., Sanchez v. 
Creekstone Farms Premium Beef, LLC, No. 11-4037-EFM-KGG, 2012 WL 380279 (D. Kan. Feb. 6, 2012) (approving 
the content and form of proposed notice “given that it is based on the FJC’s example”); Vargas v. Capital One Fin. 
Advisors, No. 12 Civ. 5728(LTS)(DCF), 2013 WL 4407094 (S.D.N.Y. Aug. 15, 2013) (comparing notice content to the 
checklist’s recommendation to evaluate notice adequacy; approving in light of compliance);  

The checklist also provides standards to facilitate the proposed plan for reaching a sufficient percentage of class 
members, which the checklist suggests is between 70 percent and 95 percent. See, e.g., Swift v. DirectBuy, Inc., Nos. 
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2:11-CV-401-TLS, 2:11-CF-415, 2:11-CV-417-TLS, 2:12-CV-45-TLS, 2013 WL 5770633 (N.D. Ind. Oct. 24, 2013). It 
also contains guidance on the use of print and electronic media where necessary, cautioning against the use of Internet 
banners alone for purposes of notice. Courts have followed this admonition. See, e.g., In re Motor Fuel Temperature 
Sales Practices Litig., No. 07-MD-1840-KHV, 2013 WL 139732 (D. Kan. Jan. 10, 2013) (rejecting notice plan relying 
exclusively on Internet banner ads for some segments of the class). 

 
The Seventh Circuit’s Recent Opinions 

 
In addition to the growing influence of the Federal Judicial Center’s checklist, the Seventh Circuit has issued three 

recent opinions, all authored by Judge Posner, that touch on notice and settlement administration issues. 
In the first case, Eubank v. Pella Corp., 753 F.3d 718, 728 (7th Cir. 2014), the Seventh Circuit took issue with the 

notice because it lacked details about the substitution of class representatives, their views of the settlement, their 
relationship with class counsel, the financial condition of class counsel, and the level of detail provided in the description 
of the awards available to claimants. The court deemed the notice a non-neutral communication that failed to provide a 
truthful basis on which class members could rely to decide whether to opt out. Eubank, 753 F.3d at 728. This aspect of 
Eubank is potentially far-reaching for both counsel and notice administrators as it raises questions about whether an 
expert must investigate the issues raised and if so how much information must be included.  In addition to notice, the 
Eubank court also noted that the number of claims made by class members is critical to calculating the value of a 
settlement. Id.   

The court expanded on this theme in Redman v. RadioShack Corp., 768 F.3d 622 (7th Cir. 2014) when it analyzed 
the number of claims filed by class members in relation to the value of the settlement and, correspondingly, to class 
counsel’s fee petition. After taking issue with the fees approved by the district court as bearing an inappropriate relation 
to the benefit realized by class members, the court proposed two solutions: (1) reallocate a portion of the attorney fees to 
the class award, and (2) spend more on notice of settlement to boost the class recovery in order to justify a fee request. 
Redman, 768 F.3d at 632. Despite acknowledging the connection between notice and claims filed, the Redman court also 
indicated that class counsel should economize on notice and administrative expenses, regardless of whether those 
expenses come out of the total settlement fund or are paid separately by the defendant. Id. at 630. The Seventh Circuit 
thus left the unmistakable impression that after Redman parties negotiating settlements must ensure that sufficient notice 
is carried out so as to justify approval of the settlement.  

Finally, in Pearson v. NBTY, Inc., 772 F.3d 778 (7th Cir. 2014), the Seventh Circuit delved into the claims process, 
criticizing the complexity of the claim form and claim validation process, the settlement website, and the requirement 
that claiming class members sign their claim form under penalty of perjury.  

 
Takeaways 

 
Now the question is what must counsel do to comply with these recent decisions to ensure approval of the settlement 

on a class basis. Costs will always be a factor, particularly in cases where non-distributed funds revert to the defendant. 
Nevertheless, certain general practices should be followed to ensure approval of the class settlement. First, follow the 
Federal Judicial Center’s checklist regarding notice. It has proven to be a safe harbor of sorts. Second, plan for and 
allow for sufficient notice commensurate with your case. Third, simplify the claims processes. Pearson shows that the 
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Seventh Circuit believes that the point of the settlement process is not to force potential claimants to prove that they 
actually want to participate, but to efficiently provide relief to class members. In addition to calling into question the 
requirement that claiming class members submit elaborate documentation and sign their claim forms under penalty of 
perjury, the Seventh Circuit noted that checks could have been sent to known class members, rather than requiring a 
claims process. Pearson, 772 F.3d at 783–84. Fourth, following the philosophy of simplification, minimize restrictions 
on a class member’s ability to make use of a settlement award. Redman, 768 F.3d at 631. Finally, parties should 
distribute as much of the available relief to class members. Some class settlements are now designed to include a floor 
setting the minimum amount that must be distributed to claiming class members, and a backup mechanism that permits 
a second round of distribution if necessary.   
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